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I. BY THE COMMISSION
A. Background

1. This matter comes before the Commission on Ratepayers United of Colorado’s (RUC) Motion for Attorney Fees and Costs (Motion).  The Motion was filed on April 14, 2008.  Public Service Company of Colorado (Public Service) and the Colorado Office of Consumer Counsel (OCC) filed separate responses opposing the Motion on April 28, 2008.  We also consider a Motion to Compel Responses to Discovery filed by RUC on April 29, 2008. 
B. Discussion and Findings of Fact

2. RUC seeks to recover $75,843 in attorney fees for its participation in the Fort St. Vrain docket.  The OCC and Public Service both oppose the Motion.  To qualify for attorney fees, RUC must meet the criteria listed in § 40-6.5-105(1), C.R.S.  This statute allows recovery of attorney fees by a party other than the OCC in Commission dockets where the OCC intervenes. The statute reads:
(1) If the office of Consumer Counsel intervenes and there are other intervenors in proceedings before the commission, the determination of said commission with regard to payment of expenses of intervenors, other than the office of consumer counsel, and the amounts thereof shall be based on the following considerations:

(a) Any reimbursements may be awarded only for expenses related to issues not substantially addressed by the office of consumer counsel;

(b) The testimony and participation of other intervenors must have addressed issues of concern to the general body of users or consumers concerning, directly or indirectly, rates or charges;

(c) The testimony and participation of other intervenors must have materially assisted the commission in rendering its decision;

(d) The expenses of other intervenors must be reasonable in amount;

(e) The testimony and participation of other intervenors must be of significant quality;

(f)  The participation of other intervenors must be active during the proceeding and not merely an appearance for purposes of establishing legal standing; and

(g) The payment of expenses of other intervenors who are in direct competition with a public utility involved in the proceedings before the commission is prohibited.

Thus, to qualify for attorney fees under § 40-6.5-105(1), the Commission must find that each factor is satisfied by the party seeking attorney fees.  We address each factor and provide our analysis and findings of fact below.  

a. Any reimbursements may be awarded only for expenses related to issues not substantially addressed by the office of consumer counsel
3. RUC indicates that that in cross-examination, OCC’s witness, Dr. Schechter, admitted that he had not independently evaluated alternatives to Public Service’s Application.  RUC also points out that the Commission’s deliberations regarding the Application commented on the lack of OCC and Staff analysis.  The issues RUC submits it brought to the Commissioners’ attention include:  contracting with Demand Response (DR) aggregators; escalating DSM goals and/or contracting with Energy Services Providers; establishing a permanent program, marketed aggressively, that would enable consumer to receive discounts for energy efficient light bulbs; establishing a program that provides technical assistance and cash incentives for commercial and industrial consumer to replace equipment with energy efficient models; establishing a program to incent municipalities to install LED traffic lights; establishing a program to pay vendors to stock and promote energy efficient products; establishing a program to switch loads from peak periods; temporarily reduce the reserve load margin from the current 16%; short term rental of turbines; and convening a meeting of all parties who can offer demand reduction options, among others.
4. Public Service argues that the statute does not require OCC to perform an independent analysis of an issue before it “substantially addressed” the issue.  Public Service argues that OCC substantially addressed the issues raised by RUC because OCC addressed whether DSM, energy conservation, and demand response could provide a substitute for the two combustion turbines (CTs) Public Service proposed at Fort St. Vrain.  OCC concluded that these resources could not be relied on the meet the capacity need for summer peak 2009.  Public Service points out that the Commission ultimately agreed with OCC and not RUC.  Public Service also submits that OCC received a detailed response from Public Service regarding alternatives such as DSM, evaluated the alternatives, and agreed that the alternatives would not meet the summer 2009 peak demand.  
5. Public Service also argues that RUC presented a “laundry list” of alternatives with hypothetical circumstances.  Additionally, Public Service asserts that none of the suggestions brought by RUC were new concepts of which the Commission was unaware.  Public Service contends that in the Decision No. C08-0369, the findings on DSM, ISOC and Saver’s Switch programs were raised by the Commission and Public Service witnesses, not RUC.  
6. OCC also argues that RUC failed to meet this factor.  It asserts that Dr. Schechter’s testimony indicated that Dr. Schechter, on behalf of OCC, performed an analysis of Public Service’s request for a CPCN and therefore, Dr. Schechter’s Answer Testimony and oral testimony addressed all issues in this docket.  OCC also argues that RUC’s analysis of § 40-6.5-105(1)(a) ignores the fact OCC has discretion to choose how to best represent the constituency it is charged to protect.  

7. We agree with RUC that during the course of the proceeding the OCC did not substantially address specific issues which were relevant to this docket and considered by us during our deliberations, such as the alternatives and the demand response initiatives proposed by RUC.  Even in his answer testimony, Dr. Schechter suggests that OCC asked Public Service discovery questions regarding alternatives and was satisfied with Public Service’s answers without further exploration.  See Testimony of PB Schechter, Docket No. 07A-469, p.5-6 (January 25, 2008).
8. Additionally, the language of Decision No. C08-0369 supports RUC’s argument that it substantially addressed issues not raised by OCC.  For example, paragraph 32 references that RUC, along with Ms. Leslie Glustrom, recommended several alternatives to the two CTs.   Paragraph 35 discusses that RUC and other parties challenged whether demand-side resources should be pursued more aggressively.  Finally, paragraph 51 indicates that OCC did not address DSM, ISOC, and other options.  Therefore, it is clear that OCC did not address and certainly did not “substantially address” issues regarding DSM, demand response, and other alternatives to the two turbines and thus, RUC meets this factor for these issues.
b. The testimony and participation of other intervenors must have addressed issues of concern to the general body of users or consumers concerning, directly or indirectly, rates or charges
9. In its Motion, RUC contends that it satisfies this criterion by raising issues related to meeting the summer 2009 peak demand at a lower cost, with less risk and greater environmental benefits, and that RUC addressed issues having a broad consumer impact that directly relate to rates and that are of concern to all Colorado ratepayers.
10. In response, Public Service argues that this was not a rate case, but an application for a CPCN which, at best, indirectly implicates rates.  Public Service notes that RUC did not make any remarks regarding the issue of rates or charges and Decision No. C08-0369 contains no reference to RUC in its discussion of prudence.  Public Service also notes that any docket can indirectly relate to rates in some fashion.  Public Service urges the Commission to not read this part of the statute so broadly.  
11. Public Service adds that RUC presented no evidence on how any of its suggestions would benefit customers.  Additionally, Public Service cites Mr. Stoffel’s cross-examination testimony to discuss that using more DSM and interruptible service may be more expensive to consumers.
12. We agree with RUC that it meets this criterion to some extent.  From a general standpoint, the alternatives which RUC advocated for Public Service to use will affect ratepayers and the consumer interest.  In Increased Rates and Charges for Transportation of Federal Commodities, Decision No. C94-1400, Docket No. 94S-060CY, p.7, the Commission noted that the Commission is not aware that any private party represents all customer interest, but the contribution may “be of such quality and import to a class of customers that it is appropriate that the cost of participation be carried by other customers.”  Thus, we find that RUC has satisfied factor (b) to a limited extent.

c. The testimony and participation of other intervenors must have materially assisted the commission in rendering its decision 

13. RUC argues that the testimony of Dr. Larson and Mr. Baeverstadt and RUC’s cross-examination of other witnesses provided the Commission with material information regarding the alternatives to the Fort St. Vrain project.  RUC points out that during the deliberations on the Application, the Commissioners made repeated reference to their dissatisfaction with the limited state of the record in this docket with respect to alternative options and cost differentials.  
14. Public Service responds that only the Commission itself can know whether the testimony and participation of an intervenor “materially assisted” the Commission.  However, Public Service advocates that the Commission could have reached its conclusions regarding DR, DSM, and other alternatives without assistance from RUC.  Public Service also points out that the Commission’s decision contained no discussion of several of RUC’s arguments or issues raised by RUC’s witnesses.  Additionally, Public Service points out that it was witness Hyde that testified that Public Service considered contributions from existing DSM and interruptible programs.  Lastly, Public Service argues that the Commission ultimately agreed with Public Service in its final decision regarding the two gas combustion turbines.  
15. We disagree with RUC regarding this factor, and we find that RUC’s participation in this docket did not “materially” assist us.  We find that the word “materially” requires considerably more than RUC simply doing an adequate or even an above-average job of assisting the Commission, but that RUC significantly assisted the Commission with its decision.  

16. To determine whether this requirement is met, we can inquire whether the decision’s outcome would be different if RUC had not participated in the proceedings.  Although we received relevant information from RUC that was not presented by other parties, we do not agree that RUC’s input changed our decision in this docket as articulated in Decision No. C08-0369.  From the onset of this docket, we have been concerned with and interested in demand response, ISOC, interruptible service programs, and alternatives to the two CTs.  In Decision No. C08-0075, we specifically requested the parties to provide information on these and similar issues including options that are available to the Commission, the effects of a DSM/energy efficiency program for reducing 2009 and future peak demand, and specific alternatives to the CTs.  See Decision No. C08-0075, Docket No. 07A-469E, p. 12-13 (January 22, 2008).
17. RUC’s input may have provided limited assistance regarding some additional items for consideration in these areas; however, without RUC’s participation, the substance of Decision No. C08-0369 would not be different, particularly regarding the alternatives proposed by RUC.  Therefore, we find that factor (c) is not satisfied.  

d. The expenses of other intervenors must be reasonable in amount 
18. RUC represents that the fees it seeks are reasonable.  RUC contends that it is requesting only $75,843 while the total attorney fees and costs in this docket equal $89,995.50.  The latter amount does not include secretarial, paralegal intern, or expert fees, which are reimbursable under Mountain States Tel. and Tel. Co. v. Pub. Utils. Comm’n, 576 P.2d 544, 547 (Colo. 1978). RUC contends that the $89,995.50 was reduced by $8,212.50 for Mr. Nakarado’s pro bono work to respond to Public Service’s Motion to Strike and for RUC’s Motion for Attorneys Fees.  Additionally, it was reduced by $5,940 for Ms. Hardin’s time on the Motion for Attorney Fees.  RUC also asks that if the Commission feels that the total request is not warranted, it reduce the fees and costs to an amount which the Commission feels is reasonable for RUC’s participation in this docket.

19. Public Service argues that RUC failed to meet its burden under Rule 121 of the Colorado Rules of Civil Procedure (C.R.C.P.) or under § 40-6.5-105(1), C.R.S. to prove that the fees it seeks are reasonable.  Public Service argues that RUC presents no evidence that the amount of hours Ms. Hardin spent on this docket is reasonable.  Public Service also argues that RUC failed to provide how its fees are reasonable in light of the result.  Public Service contends that a determination of whether the fees are reasonable should not be based on the fact that Public Service may collect the attorney fees through its ratepayers.
  
20. Colorado Courts have consistently held that the PUC has the authority to award attorney’s fees and costs.  Lake Durango Water Co. v. Pub. Utils. Comm’n, 67 P.3d 12 (Colo. 2003) (citing Mountain States Tel. & Tel. Co. v. Pub. Utils. Comm’n, 576 P.2d 544. 547 (Colo. 1978)).  Lake Durango also adopted the standards for awarding fees and costs that were first determined as appropriate by Mountain States Tel. & Tel. Co. in 1978 (this was before the enactment of § 40-6.5-105, C.R.S.).

21. In other court cases regarding the reasonableness of attorney fees, the courts have determined that a court may consider the amount in controversy, length of representation, complexity of the case, value of the legal services, and usage in the legal community concerning fees in similar cases.  Westec Const. Mgmt. Co. v. Postle Enter., Inc., 68 P.3d 529, 536 (Colo. App. 2002).
22. One of the relevant factors in determining “reasonableness” for attorneys’ fees in this proceeding is the practice in the legal community to consider fees in similar cases.
  Ms. Hardin seeks fees of $300 per hour for representing RUC.  This is well above the rates of other comparable attorneys with arguably more PUC experience, based on Confidential Exhibit 1.  Based on this analysis alone, the hourly rate Ms. Hardin charges would be unreasonable in this case.   However, Colorado courts have concluded that a court may make an estimate of the reasonableness of attorney’s fees by the “lodestar” amount which represents the number of hours reasonably expended by the attorney multiplied by the reasonable hourly rate which carries a strong presumption of reasonableness. Balkind v. Telluride Mtn. Title Co., 8 P.3d 581, 587-88 (Colo. App. 2000).  Thus, to determine whether Ms. Hardin’s rates in this matter are reasonable, we would need additional information regarding Ms. Hardin’s rates and the amount of time expended on this matter compared to other attorneys in this docket.

23. Public Service also argues that § 40-6.5-105(1), C.R.S. requires that reimbursements be awarded for “expenses” and RUC fails to meet this standard since Ms. Hardin performed her work on a pro bono basis.  Public Service contends that, while O’Bryant v. U.S. West Communications, Inc., Decision No. C93-0039, Case No. 6402 (Jan. 14, 1993) states that pro bono status is irrelevant to the award of fees in that case, this case is different since the OCC did not participate in the O’Bryant case.  Public Service argues that the statute clearly applies for “reimbursements” and “expenses” and not pro bono representation.  Public Service also points out that rules of statutory construction require that words must be given their plan and ordinary meaning.  
24. Public Service also discusses that, in cases where the OCC has not intervened, the Commission should encourage lawyer participation in dockets where the OCC is statutorily prohibited from participating.  
25. It is well settled by the Colorado courts that pro bono parties can still recover attorney’s fees upon a successful motion for attorney fees.  City of Wheat Ridge v. Cerveny, 913 P.2d 1110, 1117 (Colo. 1996); Balkind v. Telluride Mtn. Title Co., 8P.3d 581, 588 (Colo. App. 2000) (Salaried and public interest attorneys should be awarded attorney fees based on the prevailing market rate rather than a “cost-plus” approach focusing on the attorney’s salary).  There is no case law, particularly pertaining to § 40-6.5-105, C.R.S., that holds the statute was not intended for pro bono interveners.  Using Public Service’s own argument, if the legislature intended for only paid, non-pro bono interveners to receive attorney fees, the legislature would surely include this.  Because it is widely held in courts and within the Commission to award fees to pro bono parties, it would be absurd for the Commission to construe the statute in such a way that would obtain the opposite result.  

26. Additionally, although O’Bryant concerns a case without the OCC as the intervener, the reasons behind awarding attorneys’ fees are the same.  The Commission does not want to deter parties from participating in Commission proceedings and bringing evidence and testimony that would assist the Commission with its findings.  Therefore, we find that pro bono parties may recover attorney fees we find the party seeking the fees meets the criteria in § 40-6.5-105(1), C.R.S.
e. The testimony and participation of other intervenors must be of significant quality

27. RUC contends that it conferred with numerous experts in preparing testimony and exhibits for presentation to the Commission.  RUC contends that its primary witness, Dr. Larson, has significant expertise and experience in dockets relevant to these issues.  Additionally, cross-examination brought out numerous issues of concern to the Commissioners.
28. On the contrary, Public Service argues that RUC’s participation was cursory and did not provide useful analyses as to the costs, benefits, or achievability of the resources that RUC urged should be substituted for the proposed Fort St. Vrain turbines.  Public Service also notes that the RUC witnesses failed to contribute significantly to this docket and that the Commission did not adopt the positions which RUC substantially advocated.
29. While it is true that many of RUC’s arguments listed alternatives and discussed some alternatives in depth, we find that RUC’s participation in this matter does not qualify as “significant quality.”  Additionally, past Commission interpretations of (1)(e) have articulated that a party must prove that its participation was “exceptional”.  See Increased Rates and Charges for Transportation of Federal Commodities, Decision No. C94-1400, Docket No. 94S-060CY, p.2, fn 2. Therefore, we find that “significant quality” must be above and beyond satisfactory or even high quality.  

30. We do agree that many of RUC’s cross-examination questions during the hearing elicited additional information on demand response and other alternatives.  Some of RUC’s proposals were also incorporated into the Commission’s decision, and we applaud RUC’s hard work and dedication to exposing the alternatives to the proposed CTs.  While RUC’s participation in certain aspects of this docket may qualify as quality or high quality, nevertheless, we do not agree that RUC’s participation was exceptional.   Therefore, we find that RUC has not satisfied factor (e).
f. The participation of other intervenors must be active during the proceeding and not merely an appearance for purposes of establishing legal standing
31. This is not in dispute.  RUC was active in the proceedings, introduced testimony and cross-answer testimony and was active during the hearings of this case.  The OCC agrees with this assertion, and Public Service does not refute it.  Therefore, we find that factor (f) is met.
g. The payment of expenses of other intervenors who are in direct competition with a public utility involved in the proceedings before the commission is prohibited.

32. This is also undisputed.   RUC is a non-profit and is not in direct competition with Public Service Company.  The OCC agrees with this assertion, and Public Service does not refute it.  Therefore, we find RUC satisfies factor (g).

C. Conclusions

33. RUC must satisfy each of the stringent factors outlined in § 40-6.5-105(1), C.R.S. in order to recover attorney fees and costs for its legal representation in Docket No. 07A-469E.  Because we find that RUC has not satisfied factors (c) and (e), RUC is not entitled to attorney fees and costs for its participation in this docket.

34. Since RUC fails to satisfy the criteria to recover attorney fees, we need not determine whether RUC’s attorney fees are reasonable in amount under § 40-6.5-105(1)(d), C.R.S.  Therefore, RUC’s Motion to Compel Responses to Discovery filed on April 29, 2008, is denied as moot, since its purpose was to prove that RUC’s attorney fees are reasonable.  

II. ORDER
A. The Commission Orders That:
1. The Motion for attorney fees and costs filed by Ratepayers United of Colorado on April 14, 2008, is denied, consistent with the discussion above.

2. The Motion to Compel Responses to Discovery filed by Ratepayers United of Colorado on April 29, 2008, is denied as moot.

3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 11, 2008.
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� Ms. Gina Hardin is the primary attorney representing RUC in this matter.  Mr. Gary Nakarado is an attorney unaffiliated with RUC but apparently advised Ms. Hardin on certain issues pertaining to this docket.


� Rule 1001 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 provides that the Commission may seek guidance from the Colorado Rules of Civil Procedure (CRCP), although it is not strictly bound by these rules.  The Rules of Civil Procedure are useful for purposes of comparison.  


� Rule 1.5 of the Colorado Rules of Professional Conduct is also helpful to determine what “reasonable” means in terms of attorney fees.  Rule 1.5(a) provides factors to be considered in determining the reasonableness of a fee include the following: (1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly; (2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer; (3) the fee customarily charged in the locality for similar legal services; (4) the amount involved and the results obtained; (5) the time limitations imposed by the client or by the circumstances; (6) the nature and length of the professional relationship with the client; (7) the experience, reputation, and ability of the lawyer or lawyers performing the services;   and (8) whether the fee is fixed or contingent.


� The purpose of Ms. Hardin’s Motion to Compel Responses to Discovery filed on April 29, 2008 was to prove that her rates were “reasonable” for purposes of § 40-6.5-105(1), C.R.S..  We will discuss this Motion to Compel after our discussion on whether all RUC’s participation in this docket has met the factors contained in § 40-6.5-105(1).
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