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I.
BY THE COMMISSION

A.
Statement

1.
This matter comes before the Commission for consideration of a letter sent on July 21, 2008 by Renzenberger, Inc. (Renzenberger).  Renzenberger holds contract carrier authority with the Commission (Permit No. B-9524), permitting, inter alia, transportation of railroad crews.  

2.
Renzenberger states that it recently entered into new contracts with two railroads.  Renzenberger states that both railroads want the rates and contract terms to remain confidential and requests that the Commission waive the requirement that tariffs be filed in connection with the contracts.  In the alternative, Renzenberger asks that the Commission allow these agreements to be filed on a confidential basis.  

3.
Section 40-11-105(3), C.R.S., provides that contract carriers must file with the Commission schedules showing rates, charges, and collections, collected or enforced or to be collected or enforced, which in any manner affect or relate to the operations of any such contract carrier.  We cannot waive the requirements of § 40-11-105(3), C.R.S., or any other statute.  We therefore deny Renzenberger’s request to waive the requirement to file tariffs. 

4.
It is unclear if Renzenberger requests ordinary or extraordinary confidentiality as an alternative.  The Commission recently amended Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, which discusses extraordinary confidentiality. In addressing exceptions filed by several parties during the rulemaking, the Commission stated, in pertinent part, that: 

We do not believe that requests for extraordinary protection are routine and we will grant them only if the moving party meets its high burden.  We will also consider solutions such as allowing counsel for intervening parties to review the materials.  See Decision No. C08-0237, Docket No. 07R-0325ALL, mailed March 10, 2008.  

5.
Rule 1100(a)(III), as amended, requires the party seeking extraordinary protection to bear the burden of proof of establishing the need for extraordinary protection.  In addition, that party must demonstrate that protection under the rules governing ordinary confidentiality would not be sufficient.  Rule 1100(a)(III) also requires that party to submit an affidavit containing the names of persons with access to the information and the period of time for which the information must remain undisclosed, if known.   

6.
Rule 1100(a)(I), on the other hand, discusses ordinary confidentiality.  It requires the party claiming ordinary confidentiality to have a reasonable and good faith belief that the subject information is, in fact, confidential.  


7.
Renzenberger’s letter dated July 21, 2008 does not contain sufficient information to determine whether either ordinary or extraordinary confidentiality would be appropriate.  We therefore deny Renzenberger’s request to file the rates and contract terms confidentially, without prejudice.  We also remind Renzenberger of its obligation pursuant to § 40-11-105(3), C.R.S.  If Renzenberger believes that ordinary or extraordinary confidentiality is appropriate, it must make a filing pursuant to applicable rules and we will address the merits then.  

II.
ORDER

A. The Commission Orders That:

1. The request by Renzenberger, Inc., to waive the requirements to file tariffs in connection with new contracts is denied.  The request to file these materials confidentially is denied, without prejudice.   

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 30, 2008.
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