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I. BY THE COMMISSION

A. Background 
1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) of Decision No. C08-0559 filed by the Colorado Office of Consumer Counsel (OCC) on June 24, 2008.  In that decision, we approved Public Service Company of Colorado’s (Public Service) 2008 Renewable Energy Standard (RES) Compliance Plan with modifications.  Now, being fully advised in the matter and consistent with the discussion below, we deny the OCC’s RRR, and we clarify certain statements we made in Decision No. C08-0559.  
B.
Banking of RESA Funds

2.
The OCC states that it is concerned with our decision to delay ruling on the issue of whether Public Service may bank Renewable Energy Standard Adjustment (RESA) funds in one year to acquire renewable resources in a later year.  We found that Public Service was not yet banking any RESA funds, and a ruling on whether banking was permitted was premature and would be more appropriately made in a future rulemaking or RESA filing.  See Decision No. C08-0559, at paragraph 96.  

3.
The OCC claims that the 2 percent maximum RESA rider may not be sufficient to collect enough money to achieve compliance beginning in 2015.  Therefore, the OCC argues that Public Service should be permitted to collect and bank the full amount of RESA allowable each year under § 40-2-124, C.R.S., to avoid forfeiture of any funds not collected and to have these funds available to achieve future compliance.  The OCC concludes that we must decide this issue immediately, to avoid forfeiture of uncollected RESA funds.  

4.
We reiterate that Public Service is not, at this juncture, requesting to collect the full amount of RESA allowable each year and therefore a ruling on whether it may bank RESA funds is premature.  Such a ruling would require us to balance two important policy objectives.  On one hand, the legislative intent of Amendment 37 and later House Bill 07-1281 clearly was to encourage utilities to acquire renewable resources beyond the minimum amounts, provided the 2 percent retail rate impact is not exceeded.  On the other hand, as Colorado Energy Consumers and CF&I Steel and Climax Molybdenum Company point out, utilities such as Public Service have a duty to maintain just and reasonable rates, which includes the “used and useful” principle and the requirement that costs be prudent, reasonable, and “incurred.”  We continue to believe that it is best to reserve a ruling on whether banking of RESA funds is permissible for the future, when specific facts and circumstances are known, rather than deciding this matter in the abstract.  We therefore deny the OCC’s RRR on this ground. 

5.
We further note that in this docket Public Service did not claim that it may not be able to comply with the RES standards as the OCC implies.  In Decision No. C08-0559, we ruled that the Commission may approve a renewable resource pursuant to § 40-2-123(1), C.R.S., even if its incremental costs would exceed the 2 percent retail rate cap, if that resource is a new clean energy, or energy efficient technology, or a demonstration project.  Id., at ¶80.  We believe that this ruling gives more “headroom” to Public Service and mitigates concerns that it may not be able to acquire renewable resources proposed in its 2007 Colorado Resource Plan without banking.  

C.
Waiver of Rule 3661(h)(1)

6.
The OCC requests a clarification of the statement that “any contracts entered into prior to [the rulemaking that will address the methodology for calculating the retail rate impact] will not be impacted by the determinations made in that rulemaking,” found in paragraph 120 of Decision No. C08-0559.  The OCC inquires whether this statement was meant to address burden shifts, prudency, cost modeling, or cost recovery.  We clarify that contracts for eligible energy resources, that are consistent with approved compliance plans and therefore presumed to be prudent and compliant with the rules in effect at the time of the contract, will be supported even if future rule changes might imply otherwise.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration of Decision No. C08-0559 filed by the Colorado Office of Consumer Counsel is denied, consistent with the discussion above.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 16, 2008.
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