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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR) of Commission Initial Decision No. C08-0444, filed by Public Service Company of Colorado (Public Service or Company) and the Colorado Office of Consumer Counsel (OCC).  Both applications for RRR were filed on May 19, 2008.  

2. Because of the press of business at the Commission, we issued procedural Decision No. C08-0563, which granted the RRRs merely for the purpose of tolling the statutory 30-day time limit in which we must render a decision on RRR.  See, § 40-6-114(1), C.R.S.  In this Decision, we take up the substantive merits of the RRRs filed by Public Service and OCC.

B. Background
3. On October 31, 2007, Public Service filed an Application for a Certificate of Public Convenience and Necessity (CPCN) with Specific Findings with Respect to Electromagnetic Fields and Noise (Application).  Public Service filed the direct testimony and exhibits of five witnesses.  The Commission issued a Notice of Application filed on November 1, 2007.  We referred the matter to an administrative law judge (ALJ) but determined that we would issue an Initial Commission Decision in this matter pursuant to § 40-6-109(6), C.R.S.  The OCC intervened as of right.  Petitions to intervene were granted for Ms. Leslie Glustrom; Interwest Energy Alliance; Trans-Elect Development Company, LLC; Tri-State Generation and Transmission Association, Inc.; Western Resource Advocates; and Wyoming Infrastructure Authority.  

4. On February 22, 2008, the parties filed a Joint Motion to Approve Stipulation and Settlement Agreement.  On that same date, the parties filed their Stipulation and Settlement Agreement for a Certificate of Public Convenience and Necessity with Specific Findings with Respect to Electromagnetic Fields and Noise (Stipulation).  A hearing on the Stipulation was held on February 28 and 29, 2008.  

5. As part of its original application, Public Service requested that the Commission: (a) grant it a CPCN to construct the Pawnee to Smoky Hill 345kV Transmission Project (Project); (b) find the electromagnetic field (EMF) levels Public Service estimates will result from operation of the Project at 345kV to be reasonable; and (c) find the audible noise levels Public Service estimates will result from operation of the Project at 345kV to be reasonable.

6. The parties to the Stipulation supported granting the CPCN for construction of the Project and cited evidence which, in the parties’ view, supports granting the CPCN.  The parties supported, or did not oppose, a determination that the projected EMF levels are reasonable and cited evidence which, in the parties’ view, supported the finding.  The parties also supported, or did not oppose, a determination that the projected noise levels are reasonable and cited evidence which, in the parties’ view, supported that finding.

7. The Initial Decision determined that based on the evidence, the present and future public convenience and necessity requires the Project because it would relieve transmission constraints and prevent system overloads under N-1 conditions when an additional 500MW of capacity is injected at Pawnee Substation in 2015.  The Project would also allow energy from Wyoming and northeast Colorado to flow into the Denver area.  The evidence further established that the existing facilities were inadequate.  

8. Regarding EMF levels, the Initial Decision held that the techniques Public Service proposed to use to meet the requirement of prudent avoidance pursuant to 4 Code of Colorado Regulations (CCR) 723-3-3102(d) were adequate.  Therefore, the Initial Decision held that Public Service included the prudent avoidance techniques required by 4 CCR 723-3-3102(d), provided that it constructs and operates the Project as described in its application and as described in testimony.  However, based on the record in this proceeding, we found that we were unable to make the reasonableness finding with respect to EMF levels requested by Public Service.  

9. The Initial Decision provided that it could not be predicted how, or whether, Public Service would choose to meet the noise level the Initial Decision determined to be reasonable because the record did not prescribe the final configuration of the Project, the size of the conductor to be used, and the final pole placement and other details of the Project.  Consequently, it was not known what the final parameters would be.  In addition, the ENVIRO modeling which shows the projected EMF levels of the Project based on its final design was not available.  Without this information, we found that there was insufficient evidence in the record with which to make a finding of reasonableness with respect to the projected EMF levels.

10. Public Service also requested a Commission finding that the projected noise levels, when the Project is operated as described in the Application, are reasonable.  Public Service sought such a finding pursuant to § 25-12-103(12)(a), C.R.S.  However, the finding requested by Public Service was not made.  Rather, a conditional finding of reasonableness was made.  

11. Specifically, the Initial Decision states as follows:

We set an L50 threshold value of 50dB(A), as described by EPRI’s "red book," for Sections 1, 2, and 3 of the Project because this level best balances costs with noise emissions and because it is in the public interest.  For this Project, the Commission does not consider any higher L50 value for noise to be reasonable.  Public Service has the option not to engineer the line to meet this dB(A) level; but, in that event, the Commission makes no reasonableness finding with respect to the projected noise levels of the Project.
  This 50dB(A) requirement applies to the entire Pawnee to Smoky Hill 345kV transmission line when constructed at maximum build-out and operated at under maximum loading conditions consistent with the discussion above.

12. While not specifically ordering Public Service to utilize a larger conductor for the Project, the Initial Decision indicated that the transfer capability of a transmission line, including the Project, is limited by the smallest-sized conductor bundles used in a line segment.  In addition, substation equipment with a continuous current rating of 4,000 amperes will allow Public Service to use fully the capacity of a larger transmission line conductor bundle, should it decide to use such a conductor.  The Initial Decision further indicated that it was not known whether the Project, as proposed and operated as single circuit 345kV transmission, was sufficient to accommodate resource additions as a result of the Public Service 2007 Electric Resource Plan, as well as whether it would accommodate other resource additions.  Also, in addition to accommodating further injections of capacity into the Project system, we noted that the use of 1431 kcmil Plover conductors, rather than 1272 kcmil Bittern conductors, would allow Public Service to attain the required noise levels of 50dB(A) for the entire Project, if it chose to engineer the line to meet this noise level.  

13. Finally, we determined that although Public Service filed its application for a CPCN under § 40-2-126(4), C.R.S., we would apply the standard contained in § 40-5-101, C.R.S., that requires the applicant establish that the “present or future public convenience and necessity require” construction of the proposed transmission facilities.  As the applicant, Public Service was required to show that there is a need for the additional construction or extension and that the existing facilities are not reasonably adequate and available.  We found that Public Service met its burden of proof to establish those criteria.  

1. Public Service RRR
14. Public Service requests that we reconsider our decision requiring it to construct and operate the Project to meet noise levels under wet conditions no higher than 50dB(A) at a point 25 feet beyond the edge of Public Service’s right-of-way (ROW).  Rather, Public Service seeks authority to construct the Project as originally proposed and consistent with the Stipulation, or alternatively to construct Section 2 of the Project consistent with the design associated with Case 4, Run 1, Alternate 2, and Section 3 of the Project consistent with the design associated with Case 8, Run 1, Alternate 2.  

15. Public Service further requests that the Commission find reasonable the associated projected noise levels +/- 2-3 dB(A).  Public Service also seeks a finding establishing a reasonableness level of 150 mG EMF for the Project.

16. In the alternative, Public Service seeks rehearing to rebut findings that the Project be constructed using the 1431 kcmil Plover bundled conductor at an increased cost of approximately $11.3 million, rather than the 1272 kcmil Bittern bundled conductor as it proposed.  Public Service contends that this issue was only explored to a limited degree for the first time by the ALJ during questioning of Public Service’s witnesses at hearing and that no party submitted testimony supporting the use of the 1431 kcmil Plover bundled conductor.  

17. Public Service argues that the additional $11.3 million expenditure associated with the 1431 kcmil Plover conductor that must be used to reduce noise to 50dB(A) or below at a point 25 feet beyond the edge of the ROW is not warranted because there is no evidence of any homes as close as 25 feet from the edge of the ROW.  According to Public Service in its RRR pleading, only one home near Section 3 is within 100 feet from the southern edge of the ROW.

18. Public Service goes on to argue that the additional cost associated with the dual 1431 kcmil conductor bundle in order to increase the benefits in terms of increased capacity by increasing the transfer capability requires a detailed, time-consuming study to determine how much infrastructure would have to be modified to realize any potential increase in capacity.  Public Service takes the position that any assumed benefits in terms of increased capacity are not supported by any record evidence.

19. Public Service is concerned that, if the Decision is left to stand, it will act as a 50dB(A) noise ceiling on all future transmission projects, resulting in a potentially greater cost burden to ratepayers than if the Commission were to balance competing interests on a case-by-case basis as § 25-12-103(12), C.R.S., contemplates.  In the alternative, Public Service argues that it can build a transmission line configuration at 50.5 dB(A) for Section 2 and 51.5 dB(A) for Section 3 without the need to incur an additional $11.3 million in expenses.  According to Public Service, allowing it to construct the upgrade as proposed in the Stipulation and its alternative design and configuration consistent with what was proposed in the Midway-Waterton proceeding would achieve what Public Service believes to be reasonable EMF and noise levels without incurring as much additional cost.  As such, Public Service requests that the Commission exercise its statutory right to find a transmission line noise level of 51.5 dB(A) is reasonable pursuant to § 25-12-103(12), C.R.S.

20. Finally, Public Service makes an allegation that the Commission Trial Staff inappropriately participated as Commission Advisory Staff and, as a result, circumvented Public Service’s due process rights and avoided cross-examination regarding the issues of a 50dB(A) noise cap and the use of larger conductors.  Public Service seems to argue that Trial Staff purposely did not participate in this proceeding to advocate for a position that would preclude Public Service from the ability to cross-examine Trial Staff regarding its position.  

21. Public Service requests that the Commission reconsider the Initial Decision and approve the design and configuration of the Project as originally proposed with associated reasonableness findings as to noise and EMF.  In the alternative, Public Service requests approval of a design and configuration consistent with that approved for the Midway-Waterton 345kV Transmission Project with associated reasonableness findings as to noise and EMF, or grant rehearing to allow the Company to rebut the finding of the use of a 1431 kcmil bundled conductor.

2. OCC RRR
22. The OCC seeks reconsideration of the finding that the $11.3 million above Public Service’s proposed Project cost is reasonable to obtain a 50dB(A) audible noise level and that a reasonableness finding regarding EMF levels was not made.  The OCC encourages the Commission to reconsider its decision on the appropriate noise level until both the incremental cost to achieve a L50 50dB(A) and the associated EMF levels are known.  The OCC is concerned that setting a noise level without regard to the associated EMF levels may not result in a proper balancing of two critical attributes of a transmission line as it relates to the overall cost of the transmission line.  

23. The OCC also seeks clarification as to how the Commission arrived at the $11.3 million figure as the additional cost associated with the use of a larger conductor.  The OCC indicates that it could not find this number in the record and was not sure how that figure was derived from Hearing Exhibit 37.  

24. The OCC also requests clarification whether the maximum noise level for all future transmission lines is 50dB(A), regardless of cost or whether the proper noise level is to be determined on a case-by-case basis.  Additionally, OCC requests clarification as to whether it is the Commission’s preference or requirement for a utility to meet the 50dB(A) noise level as the first threshold criterion in future transmission line projects and then, as a secondary criterion, reduce EMF levels as much as possible given the transmission line’s physical configuration for noise, regardless of cost.

25. With regard to existing transmission corridors, the OCC seeks guidance regarding a situation where a county changes the land use zoning adjacent to an existing transmission corridor from industrial to residential, but the county and the land developer both refuse to pay for the transmission upgrades to reduce the audible noise to comply with the 50dB(A) level.  OCC questions whether the general body of ratepayer should be responsible for such noise upgrade costs and asks whether the utility would be excused from performing the noise upgrades if the county or the developer refuse to pay.
26. Finally, the OCC urges the Commission to take this opportunity to define the terms “beneficial energy resources” as used in § 40-2-126(2), C.R.S.  The OCC notes that the Commission has been presented with sufficient evidence for it to decide and provide guidance as to what constitutes beneficial energy resources.

C. Findings and Conclusions
27. Public Service brought this Application pursuant to § 40-2-126, C.R.S., enacted under Senate Bill 07-100 (SB07-100) during the 2007 legislative session.  The intent of the legislature in enacting that statute is clear, as articulated in the Legislative Declaration to SB07-100:

Section 1.  Legislative declaration. (1)  The general assembly finds, determines, and declares that:

(a)
A robust electric transmission system is critical to ensuring the reliability of electric power for Colorado’s citizens;

(b)
Colorado’s vibrant economy and high quality of life depend on the continued availability of clean, affordable, reliable electricity; and

(c)
Therefore, Colorado utilities should continually evaluate the adequacy of electric transmission facilities throughout the state and should be encouraged to promptly and efficiently improve such infrastructure as required to meet the state’s existing and future energy needs.

28. Sufficient transmission and transmission planning is critical to successfully carrying forward the legislature’s charge to ensure the “availability of clean, affordable, reliable electricity” in the State of Colorado.  To do so, we must ensure a “robust electric transmission system.”  This Application and our Initial Commission Decision represent some of the first steps in achieving those goals.  Therefore, we analyzed Public Service’s Application under § 40-2-126, C.R.S., with a view to how the present and future public convenience and necessity is met through the Application.  Similarly, we analyze Public Service’s and OCC’s applications for RRR utilizing the same criteria.

29. Public Service, as noted above, requests either reconsideration of several issues or an opportunity for rehearing.  Those issues generally relate to whether the Project should be constructed using the 1431 kcmil Plover bundled conductor rather than the 1272 kcmil Bittern bundled conductor as proposed by Public Service and the implications for noise, EMF, and costs.  

30. Upon a review of the record, it is apparent that additional information is needed regarding several issues.  First, while the cost for the upgraded, bundled conductor is estimated to be approximately $11.3 million, we find it prudent to allow Public Service to further explore the details behind that number and to offer evidence as to that calculated amount.  Second, there is some confusion over the number of residential homes and their locations in relation to the ROW in Sections 2 and 3 of the Project.  The testimony of Public Service’s witnesses regarding the residential characteristics of property located adjacent to the ROW in Sections 2 and 3 is ambiguous at best.  Therefore, we find it is appropriate to gather additional evidence regarding those issues.  Third, the subjects of noise and EMF were bootstrapped to the size of the conductor in this proceeding.  Finally, it also is important to determine whether the transmission facilities, including the conductor, are appropriately sized to accommodate future need, especially given the legislative intent under § 40-2-126, C.R.S., to ensure the adequacy of transmission systems now and in the future.  

31. As a result, we find it appropriate to grant Public Service’s request for rehearing before the ALJ to receive additional testimony and evidence as discussed herein.  To the extent that data we request is in the record, it need not be resubmitted provided we are referred to where in the record the data is located.  We direct the ALJ to expedite such rehearing as much as reasonably possible.  

32. Public Service also takes issue with Paragraph No. 65 of Decision No. C08-0444.  According to Public Service, by that paragraph, the Commission has determined that it is bound to the noise level requirements contained in subsection (1) of § 25-12-103, C.R.S.  Public Service goes on to argue that § 25-12-103, C.R.S., does not impose any requirement that proposed transmission configurations meet any specified noise level.  Rather, Public Service maintains that subsection (12) allows the Commission to determine whether projected noise levels for proposed facilities are reasonable.

33. We are not persuaded by Public Service’s argument on this issue.  We are aware of the language of § 25-12-103(12), C.R.S., that provides that the Commission may, notwithstanding subsection (1), determine whether projected noise levels for electric transmission facilities are reasonable, taking into account participants’ concerns along with alternatives available to the utility to meet electric transmission facility needs.  We merely note that we interpret the language to mean that the Commission may make a finding independent of subsection (1) regarding reasonableness, or we may choose to follow the subsection (1) noise level standards, depending on the circumstances of the matter at hand and the evidence and testimony received.

34. With regard to OCC’s requests for clarification and reconsideration, we determine that its concerns can be addressed as well during the rehearing of the matters we identified above.  Therefore, we find that OCC’s request for reconsideration regarding the $11.3 million addition to the costs of the Project as proposed by Public Service will be addressed during rehearing.  Additionally, OCC should receive the clarification it seeks regarding the determination of noise levels.  However, we note here that we do not intend to set a noise level standard applicable going forward as part of this case.  Such a determination will be made on a case-by-case basis.
  

35. Finally, we address Public Service’s allegations regarding what it perceives to be behavior of Commission Staff that, according to Public Service, had the effect of undermining its due process rights.  While we do not intend to lend credence to the assertions made by Public Service’s legal counsel, we nonetheless find that a discussion on the subject is necessary.  

Pleadings that relate to allegations of unethical behavior by Commission Staff, when they appear to be based on nothing more than conjecture, should be rejected.  Had we 

36. determined that counsel’s allegations contained a modicum of merit, we would have pursued those allegations.  However, we find that Public Service’s assertions are wholly without merit.

37. We note that Commission internal procedures assigning Commission “Trial Staff” to serve as Advisory Staff to Commissioners or ALJs are structured to avoid the impropriety alleged by Public Service’s legal counsel.
  Those procedures were meticulously followed here.  
38. It is also important to note that, despite Public Service’s intimation that Advisory Staff renders the ultimate decisions in matters in which it advises Commissioners or ALJs, such an assertion is patently false.  As Public Service’s legal counsel is clearly aware, Advisory Staff assists Commissioners or ALJs in understanding testimony and evidence, and only offers recommendations as to final decisions.  The final decisions of the Commission reside exclusively with Commissioners and ALJs.  Consequently, it is clear that the underlying premises of Public Service’s assertions are without merit.  Therefore, we reject Public Service’s arguments regarding Commission Staff’s role in this matter and deny RRR accordingly.

39. Based on the discussion above, we grant Public Service’s RRR in part and deny in part.  We also grant OCC’s RRR in part consistent with the discussion above.

II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration filed by Public Service Company of Colorado (Public Service) is granted in part and denied in part consistent with the discussion above.

2. The application for rehearing, reargument, or reconsideration filed by the Colorado Office of Consumer Counsel is granted in part consistent with the discussion above.

3. The issues regarding the cost of increasing the conductor bundle sizes for the project proposed by Public Service, the issue of whether to increase the conductor size, as well as the issue of corona noise, including the residential density of Sections 2 and 3 of the proposed project, shall be reheard by the Administrative Law Judge (ALJ) originally assigned to this matter, consistent with the discussion above. 

4. The ALJ shall use all reasonable efforts to expedite this rehearing as much as possible.  

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 9, 2008.
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� We leave to Public Service the decision of how to engineer the transmission line to meet this level.  


� Section 1, Chapter 61, Session Laws of Colorado, First Regular Session, 2007, p. 266.


� We also note that such a determination could be determined to be an improper rulemaking without notice or opportunity for affected parties to be heard, in violation of the Colorado Administrative Procedures Act.


� Dedicated Advisory Staff of the Commission provide advice, recommendations, and education to Commissioners and ALJs when needed.  We note that Commission Staff is only assigned as Advisory Staff when additional advisory resources are necessary due to the complexity of a matter, or when Advisory Staff is not available to assist Commission decision-makers and it is determined internally that no conflicts of interest exist for Commission Staff.
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