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I.
BY THE COMMISSION

A.
Statement

1.
This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) of Decision No. C08-0591 submitted by Mr. Michael Buysse on behalf of Aspen/Snowmass Express, Inc. (ASE) on June 28, 2008.
  Now, being fully advised in the matter and consistent with the discussion below, we deny ASE’s RRR.  


B.
Background


2.
In Decision No. C08-0591, we assessed a civil penalty in the amount of $13,000 against ASE.  By way of comparison, the Administrative Law Judge (ALJ) assessed a civil penalty in the amount of $22,400.  The original amount charged by Staff of the Commission (Staff) was $49,500.  Staff charged ASE with 12 violations, three each on October 3, 4, 5, and 6, 2007.  The three violations charged for each day were as follows: (1) operating as a transportation carrier without proper authority; (2) operating as a transportation carrier without liability insurance; and (3) operating as a transportation carrier and failing to file proof of liability insurance.  See Decision No. C08-0591, ¶¶4-6.
 
C.
Findings and Conclusions

3.
In Decision No. C08-0591, we carefully considered the aggravating and mitigating factors listed in Rule 1302(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and applied these factors to the facts and circumstances of this civil penalty assessment docket.
  We agreed with the ALJ and found that ASE’s conduct placed the passengers and the public at a needless risk and understood the ALJ’s concerns about ASE’s comprehension of the Commission’s rules and the risk of future compliance.  On the other hand, we noted that ASE had no prior history of civil penalty assessment notices and that it was a small business.  See Decision No. C08-0591, ¶10.  After careful deliberations, we found that a civil penalty in the amount of $13,000 was appropriate and will serve both as a deterrent and as disgorgement of any ill-gotten profits.  Id., ¶11.

4.
ASE makes several statements of fact in its RRR.  However, § 40-6-113, C.R.S., states that:  

(1)
…If any party to any proceeding seeks to reverse, modify, or annul a recommended decision of a single commissioner or administrative law judge, or a decision of the commission, in the manner as provided in this section, then such party…shall pay the cost of the transcript of such proceeding or the applicable portion thereof in accordance with the provisions of this section.

***

(4)
…If such transcript is not filed pursuant to the provisions of this section for consideration with the party’s first pleading, it shall be conclusively presumed that the basic findings of fact, as distinguished from the conclusions and reasons therefor and the order or requirements thereon, are complete and accurate.

ASE did not order a transcript of the hearing held in this docket.  See Decision No. C08-0591, ¶8.  Therefore, we must accept the basic findings of fact set forth in the Recommended Decision as complete and accurate and ASE may not make new factual statements in its RRR.  
5.
In addition, ASE’s attempt to introduce new evidence in its RRR is fundamentally unfair to Staff.  Staff does not and will not have the opportunity to cross-examine ASE on any of the statements it made in its RRR and it was not under oath when these statements were made.  Indeed, pursuant to Rule 1308(a), Staff may not file a response to ASE’s RRR.  The prejudicial effect of these statements is therefore outweighed by their probative value.  

6.
ASE states it is unable to pay the penalty and asks that the Commission reconsider its order based on its “lack of comprehension of the matter.” Instead of accepting responsibility, it apparently blames a variety of third parties for its civil penalty.  Because we already carefully considered all aggravating and mitigating circumstances in this case during several weekly meetings and because ASE does not make any new legal arguments, we deny ASE’s RRR in its entirety.

II.
ORDER

A.
The Commission Orders That:


1.
 The application for rehearing, reargument, or reconsideration of Aspen/Snowmass Express, Inc., is denied in its entirety consistent with the discussion above. 


2.
This Order is effective upon its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 16, 2008.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RON BINZ
________________________________


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners




G:\ORDER\C08-0742_07G-490EC.doc:SRS






1.	In Decision No. C08-0591, we accepted a memorandum prepared by Mr. Buysse and construed it as ASE’s exceptions.  Mr. Buysse is the president and 100 percent shareholder of ASE.


2.	Pursuant to Rule 1302(b), the Commission may impose a civil penalty and must consider evidence concerning some or all of the following factors in determining an appropriate civil penalty amount: (a) the nature, circumstances, and gravity of the violation; (b) the degree of the respondent’s culpability; (c) the respondent's history of prior offenses; (d) the respondent's ability to pay; (e) any good faith efforts by the respondent in attempting to achieve compliance and to prevent future similar violations; (f) the effect on the respondent's ability to continue in business; (g) the size of the business of the respondent; and (h) such other factors as equity and fairness may require.  





4

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












