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I. BY THE COMMISSION
A. Statement
1. This matter comes before the Commission for consideration of an application for temporary authority to conduct operations as a common carrier by motor vehicle for hire filed by Union Taxi Cooperative (Union Taxi) on June 18, 2008.  Union Taxi requests to operate a taxi service between all points within a 20-mile radius of Sixteenth Street and Champa Street in Denver, Colorado, and from said points, on the one hand, to all points in the State of Colorado, on the other hand.  This application is restricted to the use of vehicles with a seating capacity of seven passengers or less, not including the driver and to the use of a maximum of 262 vehicles.  

2.
The Commission gave notice of the application on June 23, 2008.


3.
Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow), and MKBS, LLC, doing business as Metro Taxi & Taxis Fiesta (Metro) oppose the grant of this application.  Union Taxi filed a response to Yellow’s opposition on July 1, 2008.  Both Yellow and Metro point out that the temporary taxi authority sought by Union Taxi overlaps with their respective taxi authorities and therefore they are entitled to intervene as of right in this matter.  We agree and we now turn to the merits of Union Taxi’s application.


B.
Legal Standard

4.
Pursuant to § 40-6-120(1), C.R.S., the Commission may, in its discretion and without hearings or other proceedings, grant a temporary transportation authority when "…there appears to be an immediate and urgent need to any point or within a territory having no carrier service capable of meeting such need."  


5.
House Bill 08-1227 (HB 08-1227), however, substantially amended § 40-10-105(2), C.R.S., with respect to the entry standards for obtaining permanent authority to provide taxicab service.  Pursuant to HB 08-1227, in an application to provide taxi service within and between the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, the applicant bears the initial burden to prove that it is operationally and financially fit to provide the proposed service.  Further, HB 08-1227 provides that the applicant is not required to prove inadequacy of existing taxicab services within the proposed area of operation.  However, HB 08-1227 provides that if the applicant sustains the initial burden of proof, there is a rebuttable presumption of public need for the service.  In other words, the opponents of the application bear the burden to prove that public convenience and necessity do not require granting the application and that the issuance of the certificate of public convenience and necessity would be detrimental to the public interest.


6.
HB 08-1227, however, did not amend § 40-6-120(1), C.R.S.  Nevertheless, Union Taxi argues that the Commission should decide its application for temporary authority in light of HB 08-1227 for the following reasons:

a.
HB 08-1227 applies specifically to taxi services in the Denver area while § 40-6-120(1), C.R.S., applies to all transportation services in Colorado. Pursuant to § 2-4-205, C.R.S., specific statutory provisions prevail over any conflicting general statutory provisions.  

b.
HB 08-1227 was enacted after § 40-6-120(1), C.R.S. If there is a conflict between two statutory provisions, the statute enacted last in time prevails, pursuant to § 2-4-206, C.R.S. 

c.
The Commission should follow the pro-competitive legislative guidance stated in HB 08-1227.

7.
Metro and Yellow, on the other hand, argue that the Commission must apply § 40-6-120, C.R.S., as written to decide the merits of a temporary application and that HB 08-1227 is not applicable to temporary authorities.  The interveners claim that § 40-6-120, C.R.S., and HB 08-1227 are not inconsistent because they apply different burdens of proof to temporary and permanent taxi applications.  

8.
In construing a statute, the courts and administrative agencies must look first at the plain language of the statute.  The courts and agencies may not resort to the rules of statutory construction and must apply a statute as written if its plain language is clear and unambiguous.  See Vaughan v. McMinn, 945 P.2d 404 (Colo. 1997).  HB 08-1227 amended multiple provisions of Title 40 and it extensively describes the new entry standards for obtaining a permanent taxi authority.  HB 08-1227, however, does not contain any references to temporary authorities and this suggests that the legislature did not intend for it to apply to temporary authorities.  

9.
However, we agree with Union Taxi that the legislature intended a fundamental policy shift regarding competitive entry standards into the Denver metro area taxicab market by passing HB 08-1227.  In light of this new legislative policy, we may need to examine whether we should apply the second prong of § 40-6-120, C.R.S., that there be no carrier capable of meeting alleged need, differently on a going forward basis.   
C.
Findings of Fact

10.
As stated above, an applicant for a temporary transportation authority must show that:  (1) there is an immediate and urgent need for the service; and (2) there is no carrier capable of meeting the need. If an applicant fails to meet either prong of this test, its application must be denied.  

11.
In its application, Union Taxi states that we have already decided that additional transportation will be needed to serve the transportation demand associated with the Democratic National Convention (DNC).  Union Taxi also alleges the present quality of taxi service in the Denver metro area is unacceptable even without the DNC.  Union Taxi has collected about 300 letters of support from residents and businesses.  In addition, Union Taxi attached complaints against the three existing Denver area taxi carriers, alleging unavailability of taxis, poor customer service, and other problems.
12.
Metro and Yellow, on the other hand, claim that they are ready, willing, and able to provide service to the public and will deploy additional fleet to meet the transportation needs during the DNC if the vehicle limits are temporarily waived.  Metro and Yellow also argue that the customer complaint information submitted by Union Taxi does not establish an immediate and urgent need.  For example, the number of customer complaints does not indicate the rate of complaints per size of fleet or whether these complaints were based on the evidence.  In addition, Metro and Yellow state that the joint statement of two economics experts contains only general statements, not related to the Denver area taxicab market. 

13.
We find that the legislature, in passing HB 08-1227, intended a fundamental shift in policy regarding competitive entry into the Denver metro area taxi market.  On the other hand, the legislature also intended for this Commission to decide the merits of each application for taxi authority carefully, after hearing arguments from all stakeholders, and after full deliberation. We are not persuaded that the DNC creates an immediate and urgent need if vehicle limits for three existing Denver area taxi carriers are temporarily waived.  In addition, a permanent application process, with a full opportunity for the three existing taxi carriers and other parties to participate will be more conducive to a well reasoned decision that will serve the public need.  We therefore deny Union Taxi’s application for temporary taxi authority.

14.
The denial of this application creates no presumption about the disposition of any permanent taxi authority application that Union Taxi may file in the near future.  The permanent authority application will be determined on the evidence presented using the statutory criteria set forth in § 40-10-105(2), C.R.S., as amended by HB 08-1227.  We will also strive to consider the permanent application in an expedited fashion.  

II. ORDER

A. The Commission Orders That:

1. The application for temporary authority filed by Union Taxi Cooperative on June 18, 2008 is denied.

2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
July 2, 2008.
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