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I. BY THE COMMISSION
A. Factual and Procedural Background

1. This matter comes before the Commission for consideration of approval of a new wireline Interconnection Agreement (ICA) filed by Qwest Corporation (Qwest) and Access Point, Inc. (Access Point) on April 9, 2008.  The ICA provides terms, conditions, and pricing for network interconnection, access to unbundled network elements, ancillary services, and resale of telecommunications services between the parties.  The Notice Letter was filed pursuant to the Commission's Rules Establishing Procedures Related to the Submission for Approval of Interconnection Agreements within Colorado by Telecommunications Carriers, 4 Code of Colorado Regulations (CCR) 723-2-2533 (Interconnection Agreement Rules).  As part of their filing, the parties attached a copy of the Agreement.

2. Pursuant to 4 CCR 723-2-2534(a)(I) of the Interconnection Agreement Rules, notice of the submitted filing was given to the public on April 11, 2008.  Interested persons were given an opportunity to file comments within ten days of the notice.  No comments were filed with the Commission.  Likewise, no person has sought to intervene in this matter.

3. The ICA was submitted following the completion of negotiations for rates, terms, and conditions between the parties.  The rates included established by the Agreement are based on those previously approved by the Commission in Docket No. 99A-577T.
B. Discussion

4. In pertinent part, the Telecommunications Act of 1996 (Act) at § 251 and the regulations promulgated by the Federal Communications Commission (FCC) require telecommunications carriers to interconnect their facilities and equipment.  47 U.S.C. § 251(a).  The Act further imposes upon all local exchange carriers duties concerning resale, number portability, dialing parity, access to rights-of-way, and reciprocal compensation.  47 U.S.C. § 251(b).  Additionally, the Act obligates incumbent local exchange carriers to negotiate in good faith the particular terms and conditions of ICAs for the transmission and routing of telephone exchange service and exchange access.  47 U.S.C. § 251(c).  The FCC's regulations implementing § 251 are codified at 47 Code of Federal Regulations, Part 51.

5. Section 252(d) addresses pricing standards.  In order to comply with this section, rates for interconnection and network elements must be just and reasonable, nondiscriminatory, and based on the cost of providing the interconnection or network element.  This section also deals with charges for the transportation and termination of traffic and with wholesale prices for telecommunications services.

6. In accordance with § 252(i) of the Act, Access Point may at some future date opt-into the rates, terms, and conditions of any other Commission approved ICA.

7. Because § 252(e), compels State commissions to review ICAs between telecommunications carriers, the Commission adopted the Interconnection Agreement Rules to establish the procedures for Commission review and approval of all ICAs entered into between telecommunications carriers.

8. Pursuant to 4 CCR 723-2-2534(a)(IV), the Commission shall approve or reject this negotiated ICA within 90 days after its submission by the parties; otherwise the ICA shall be deemed approved.  In deciding whether to approve or reject the Agreement, the Commission follows its Interconnection Agreement Rules.  Those rules were promulgated to implement certain directives set forth in the Act, 47 U.S.C. § 251 et seq.
9. The State commission may approve or reject any submitted agreement in accordance with the standards listed in § 252(e)(2) (commission may reject an agreement, or portion thereof, adopted by negotiation if it discriminates against a telecommunications carrier not a party to the agreement or if the implementation of such agreement is not consistent with the public interest, convenience, and necessity).

10. The New Wireline Interconnection Agreement filed by Qwest and Access Point contains § 7.3.1.1.3.1 which addresses the manner in which the relative use factor (RUF) will be determined.  The RUF is used to apportion transport costs related to two-way local trunking.  Section 7.3.1.1.3.1 describes the manner in which ISP-bound traffic and VNXX traffic will be calculated in the RUF.  The section further references Exhibit H, which defines the minutes that will be used by each party in calculating the RUF; ISP-bound traffic and VNXX traffic are included in the list of minutes to be included in the RUF.

11. Including ISP-bound traffic and VNXX traffic in the RUF was addressed by the Commission in Decision No. C07-0184 in Docket No. 05B-210T.  In Paragraph 22 of that Decision, the Commission stated:  

Further, as we have found in previous arbitration proceedings, we continue to assert that Qwest and Level 3 should not include either VNXX or ISP-bound traffic in the calculations of relative use factors (RUF). [footnote omitted]  The RUF is used to apportion transport costs related to two-way local trunking.  As neither ISP-bound traffic nor VNXX traffic are local traffic, they should not be included in the RUF.  [emphasis added] 

12. Based on our previous determinations, we find that the provisions for including ISP-bound traffic and VNXX traffic in the RUF calculation formula contained in the Agreement filed by Qwest and Access Point are therefore contrary to the public interest, convenience, and necessity.  

C. Findings

13. The ICA addresses all pertinent provisions of 47 U.S.C. § 251.

14. Rule 4 CCR 723-2-2534(a)(IV) of the Interconnection Agreement Rules provides that the Commission will review the ICA using the standards set forth in 47 U.S.C. § 252.  

15. We find that § 7.3.1.1.3 and Exhibit H of the new wireline ICA portions of the ICA are not consistent with the public interest, convenience, and necessity as required in 47 U.S.C. § 252(e)(2).

16. In light of the requirements of Rule 4 CCR 723-2-2534(a)(IV), the ICA is approved, with the exception of § 7.3.1.1.3 and Exhibit H.

II. ORDER
A. The Commission Orders That:

1. The Interconnection Agreement filed by Qwest Corporation and Access Point, Inc. is granted, with the exception of § 7.3.1.1.3 and Exhibit H.  The remainder of the parties’ proposed Interconnection Agreement is approved.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 25, 2008.
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