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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of applications (Applications) filed by the Town of Eagle (Eagle) on September 28, 2007, requesting authority to relocate an existing highway-rail crossing located at Milepost 327.36 on the Union Pacific Railroad Company’s (UPRR) Tennessee Pass Line (Docket No. 07A-372R) and authority to construct a new highway-rail crossing located at Milepost 326.78 on the UPRR Tennessee Pass Line (Docket No. 07A-373R).

2. The Commission gave public notice of the above applications on October 2, 2007, and established a 30-day intervention period.  The Colorado Department of Transportation (CDOT) filed an entry of appearance in the two dockets on October 15, 2007.  CDOT did not state that it contested or opposed the Applications.  UPRR timely filed its intervention of right in the two dockets on October 31, 2007.  UPRR objected to the Applications as filed because the plans for the crossings did not follow the AASHTO specifications and because of other issues regarding the crossing that remained to be agreed upon.     See Decision Nos. C07-0977 and C07-0978.

3. The Commission deemed the Applications complete and referred the Applications to an Administrative Law Judge (ALJ).  See Decision Nos. C07-0977 and C07-0978.

4. On November 29, 2007, Eagle filed motions to amend the Applications by submitting revised versions of Exhibit D to the Applications.  Those motions were granted on December 19, 2007.  See Decision Nos. R07-1062-I and R07-1063-I.

5. The ALJ consolidated Docket Nos. 07A-372R and 07A-373R on January 15, 2008.  See Decision No. R08-0050-I.  

6. The Applications were set for hearing on March 11, 2008.  Prior to the hearing date, the parties requested the hearing date be vacated due to an impending settlement and rescheduled for March 25, 2008, in the unlikely event the settlement was not ultimately reached.  The ALJ granted the request on March 10, 2008.  See Decision No. R08-0257-I.

7. A “Stipulation of the Parties Concerning Vacation of Hearing” (Stipulation) was filed by the parties on March 21, 2008.  The Stipulation stated that the parties had reached a settlement of all disputed issues and, as a result, UPRR and CDOT requested that their objections in these matters be withdrawn making the matters uncontested.  The parties also requested in the Stipulation that the March 25, 2008 hearing be vacated and the cases processed as uncontested matters under the Commission’s modified proceeding.  The ALJ granted the relief requested in the Stipulation on March 25, 2008.  In this order, the ALJ also asked additional questions to supplement the record in this matter.  See Decision No. R08-0313-I.

8. Additional information answering the questions posed by the ALJ was provided by Eagle on April 17, 2008.  The ALJ issued Recommended Decision No. R08-0451 (Recommended Decision) on April 30, 2008.  An Errata Notice for the Recommended Decision was issued on May 8, 2008.

9. UPRR filed Limited Exceptions to the Recommended Decision on May 20, 2008.  No replies to the exceptions were filed.

10. Now being fully advised in the matter, we deny the Exceptions of UPRR consistent with the discussion below.

B. Finding of Fact

11. The purpose of the proposed crossings in question in the instant matters is to provide access and serve vehicular traffic generated by a commercial/residential mixed use development site located between Interstate Highway 70 and the UPRR Tennessee Pass Line.  See Recommended Decision, at ¶ 19.

12. UPRR filed Limited Exceptions to the Recommended Decision, specifically ¶ 26 of the Recommended Decision.  UPRR states that it is appropriate with the background in ¶ 26 to cover how the parties have dealt with the uncertainty surrounding the possible reactivation of the Tennessee Pass Line.  UPRR states that to accommodate that possibility, Eagle has agreed to upgrade the crossing warning devices at each crossing should revenue service begin on the line.  At both crossings, UPRR states that Eagle has agreed that it will install gates and lights at its expense once revenue service begins on the line.  UPRR attaches copies of portions of the Construction and Maintenance Agreements to its Exceptions as Exhibits A and B and requests that the Recommended Decision be modified to include information, as set forth in its Exceptions, as to the provisions that will come into effect should revenue service resume on UPRR’s Tennessee Pass line that is the subject of the two crossings.

13. The Recommended Decision is based on an uncontested application in these matters.  The record in these matters consists of the Applications, amendments to the Applications, the Stipulation, and responses to the ALJ’s questions supplementing the record.  The Construction and Maintenance Agreements are not part of the record in this matter on which the Recommended Decision is based.

14. While it is a fact that the parties in these dockets settled all matters of concern to them, the Stipulation agreement filed gives no indication of what the issues were or how they were settled.  Additionally, no copies of the Construction and Maintenance documents were filed with the Stipulation agreement or prior to the issuance of the Recommended Decision.  As a result, UPRR is asking the Commission to consider information that is not part of the record in this matter.  We decline to include information in our decision on these crossings that is outside the record upon which the ALJ based his decision.

15. Additionally, although the parties may have agreed that signals should be installed at the crossings should revenue service resume on the Tennessee Pass Line, we find that agreement does not bind the Commission to such a decision.  It will only be through an application filed before the Commission, review of any testimony and evidence in the matter, and a decision by the Commission that will determine whether or not signals are installed at the crossings, not a stipulation by the parties.  For this reason, we also decline to include the information requested by UPRR in its Exceptions in our decision.

C. Conclusions

16. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

17. We will deny the Limited Exceptions to the Recommended Decision filed by UPRR consistent with the above discussion in paragraphs 12 through 15.

II. ORDER

A. The Commission Orders That:

1. The Limited Exceptions to Recommended Decision No. R08-0451 filed by the Union Pacific Railroad Company are denied consistent with the discussion above.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

3. The Commission retains jurisdiction to enter further required orders.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 25, 2008.
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