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I. BY THE COMMISSION

A.
Statement

1. On February 21, 2008, the Commission held a deliberations meeting in which we identified and discussed a set of policy initiatives that we intend to pursue over the next year or more.  One of those initiatives concerns incentives faced by the energy companies we regulate.  We determined that there is a need for greater understanding, by the Commission and its Staff, of the following: (1) the manner in which the existing regulatory structures and incentives influence energy utilities’ behaviors; (2) the extent to which these incentives align results with Commission policy goals; (3) the manner in which alternative regulatory structures and incentives for these utilities may impact their actions; and (4) the extent to which these alternative regulatory structures may achieve results consistent with Commission policy goals.   

2. On April 29, 2008, we issued Decision No. C08-0448 that set the focus on this docket to be energy utilities’ incentives.  We set aside the issue of customer-side incentives into a separate docket as part of the overall plan of these Commission activities.  We made several initial findings with respect to the scope of this energy utility incentives docket including an initial list of issues for discussion, a vision of the process to be used in the docket, and the possible outcomes the docket might drive.  

3. In that order we invited interested parties to file comments that address the appropriate scope of this inquiry, commenting upon a list of ten questions, or topic areas, that we felt would provide the focus for this docket, suggesting specific topics not covered in those questions, and the methods of inquiry we proposed.  

4. Responses were received from Aquila Networks – WPC, Atmos Energy Corporation (Atmos), Dr. Robert A. (Andy) Bardwell, Black Hills Utility Holding Company (Black Hills), Colorado Independent Energy Association, Energy Outreach Colorado, Governor’s Energy Office, Leslie Glustrom, Nancy La Placa, the Office of Consumer Counsel (OCC), Public Service Company of Colorado (Public Service), Wal-Mart Stores, Inc. (Wal-Mart), and Western Resource Advocates.  In addition, on March 7, 2008, prior to opening this proceeding, Interwest Energy Alliance (Interwest) submitted a letter expressing its support for the Commission’s February 21, 2008 discussion on 2008/2009 Initiatives and detailing their thoughts on a number of energy issues including utility incentives.  Additionally, on May 22, 2008, Tom Konrad, Ph.D. submitted comments electronically to the Commission’s website, but did not file a copy of those comments with the Commission.  On our own motion, we accept the Interwest letter to the Commission and Dr. Konrad’s electronic submittal to the website as comments in this proceeding, and direct Commission Staff (Staff) to include them as part of the official record in this proceeding.  

5. We have reviewed the comments and appreciate hearing various thoughts and suggestions from the parties.  Based on the comments, it appears that the commenting parties are, for the most part, supportive of our initial scope and methods for the docket.  In this order we will not provide a comprehensive review of all the comments, rather we will address specific issues or questions raised by the parties and clarify our scope and processes of the docket.  

6. Black Hills’ and Wal-Mart’s comments suggest, respectively, that the Commission’s crafting of the questions appears to predispose outcomes and may unduly limit the breadth of the issues discussed by parties.  We note that those parties may read too much into the questions we propounded.  We did not intend to predispose the outcomes of any questions and find that the questions as offered provide the basis for a robust and wide ranging discussion.  Therefore, we decline to adopt the specific language offered by these parties.  It is useful to stress that the questions of inquiry proposed in C08-0448 should not be limiting, but rather viewed as broad enough for a full exploration of various topic areas within the general theme of the question. 

7. Various parties have suggested additional questions to be included in the initial list.  We have reviewed these suggestions and have determined that these questions are suggesting lines of inquiry that can be addressed within the questions listed in our order.  As an example, Public Service suggests that we reframe question (ii) to include considerations of incentives related to regulatory lag and possible modifications to the existing rate-of-return structure, rather than wholesale modifications to the existing regulatory structure.  We are confident that the existing incentives associated with regulatory lag and the advantages and disadvantages of how a modified rate-of-return structure could impact those incentives will be addressed under questions (i) and (ii) respectively.  Likewise, we expect that Atmos’ suggestions for alternative regulatory structures, Dr. Konrad’s discussion of risk, and Ratepayers United of Colorado, LLC‘s (RUC) discussion of corporate growth incentives can similarly be accommodated under questions (i) and (ii).  As another example, discussions going to the structure of the industry and marketplace, the concepts of wholesale and retail roles, and the role of the utility and of competition within the industry can be adequately addressed under questions (i), (ii), and (viii).  As with any study of the various areas raised within our questions, we look forward to examining both the advantages and disadvantages of proposed ideas and structures.  Therefore, we encourage parties to provide comments that are objective and present us with the strengths and weaknesses of frameworks or paradigms that are provided in comments to particular questions.  Finally, we encourage participants in this docket to discuss their ideas in the context of alignment with or trade-offs against other Commission policies.  This would be particularly useful regarding the issue of adjustment clauses.    

8. RUC suggests that we delay decisions in other dockets to accommodate this investigation.  We intend to keep this docket moving forward and do not intend to delay current dockets before us, pending the outcome from this inquiry.  The work in the instant docket has longer-range importance.  It would be unworkable for us to postpone decisions in other dockets pending a full investigation of the various issues we intend to study in this and subsequent dockets.  Therefore, we decline to adopt RUC’s suggestion

9. A number of parties have referred to pending dockets in their comments, referenced testimony in other proceedings, or reiterated comments filed in previous proceedings.  As an overarching matter, we clarify that this docket shall not be a venue for re-arguing outcomes or issues from other dockets such as Docket No. 07A-420E (Demand Side Management) or Docket No. 07A-447E (Energy Resource Plan (ERP)).  Rather, we are interested in a higher-level examination of how we regulate energy utilities currently, and what changes might be useful in the future.  While we are interested in the specific outcomes from a particular regulatory paradigm, we are more interested in how that structure works to produce various outcomes.  

10. A number of parties raised the issue of transmission incentives.  It is our plan to have a separate initiative to probe a variety of electricity transmission issues.  Therefore, we will not be engaging in a detailed examination of that part of the electric industry in this docket (e.g., incentives for investing in state, regional, and national transmission, the concept of interconnections to develop more efficient grids, etc.).  However, we are interested in the appropriateness of using cost recovery riders (e.g., a transmission cost recovery rider) as opposed to other vehicles to establish financial incentives for utilities within this docket.  Therefore, this docket will not delve into transmission issues and the specific mechanics of incentives in a significant matter.  We therefore encourage parties to not provide suggestions regarding that subject in this docket, but to do so in the docket that is more directly on point. 

11. Several parties have raised a variety of specific environmental issues within the comments they provided.  Obviously, environmental issues are a critical component of the many policy issues this Commission deals with in various dockets.  However, we believe that many of these issues will be dealt with in Public Service’s ERP, in Docket No. 07A-447E.  Therefore, activities in this docket will not address those issues in a significant manner.  Consequently, we encourage parties to not provide suggestions regarding that subject in this docket.  However, we are interested in how the policies on environmental issues that have been developed by the Colorado Legislature and the Executive Branch impact utility incentives.  We are also interested in how alternative regulatory structures could better align utility incentives with those policy goals and with other statutory and Commission policies.  As we discussed above, we wish to inquire into higher-level questions of energy utilities’ incentives.  

12. A number of parties discussed question (v), - “[c]an the regulatory incentive structure be changed to align a utility’s financial incentives with energy efficiency investment?”  We have reviewed the parties’ opinions concerning this question, and realize that the question should be revised.  Rather than limit the investigation to energy efficiency investments, we want to make sure that this docket has a more wide-ranging inquiry into all aspects of energy efficiency activities.  Incentives for utilities to achieve the policy goals for energy efficiency, as embedded in Colorado legislation (example e.g., House Bill 07-1037) should be broadly investigated in here.  The following re-wording better captures the issue we would like to investigate: “Can the regulatory incentive structure be changed to align a utility’s financial incentives to develop and support energy efficiency programs?” 

13. Likewise, certain parties have noted that question (vii) regarding electric decoupling mechanisms appears to place gas decoupling outside of the scope of this inquiry.  That was not our intent.  We agree that it makes sense to allow for an examination of both gas and electric decoupling mechanisms and how those mechanisms impact utilities’ incentives, including incentives to seek management efficiency.  Therefore, we amend question (vii) from Decision No. C08-0448 to read: “Should the Commission consider electric and gas ‘decoupling’ mechanisms?”

14. A number of parties suggested that we consider consumer incentives as part of this inquiry.  Black Hills recommended we expand the scope to address rate design structures other than declining block rates.  We reiterate our discussion in Decision No. C08-0448 that we will open a separate docket dealing with various incentive issues for consumers of electric and gas utilities.  We acknowledge that rate structures, such as rate structures without declining block rates, may provide incentives to consumers directly and may cause consumers to modify their purchases of energy services in total, or the time-of-day pattern in which they consume energy services.  We further acknowledge that those consumer reactions feed back to the utility and provide incentive to the utility.  However, we find it more beneficial to examine these consumer incentives and rate design matters more thoroughly in a subsequent docket.

15. A number of parties suggested that we re-frame questions (viii) and (ix).  After reviewing these comments, we will collapse questions (viii) and (ix) into one question scoping the issue of build-or-buy.  It is obvious that competitive bidding in resource allocation is a concept that should be discussed as a sub-issue under the general concept of the stakes for utilities in the build-or-buy decision.  Parties can therefore discuss the issues and incentives surrounding build-or-buy holistically within one topic area.   We therefore eliminate question (ix) and we will consider competitive bidding under question (viii). 

16. RUC raises concerns about individual discussions with Commissioners by interested parties.  We acknowledge RUC’s concerns.  This docket will eventually use, as one communication tool, a concept for interactions between the Commissioners and outside parties that we refer to as “permit but disclose”.  Generally, that will be one method of conducting discussions between the Commissioners and outside parties on the issues in this docket.  Other communication methods to be utilized include submittal of pre-filed written comments and public workshops.  Prior to implementing such “permit, but disclose” discussions, a guiding framework for such discussions will be developed and approved by the Commission.  In principle, we believe all such discussions should be publicly and timely noticed after such meetings occur.  Materials provided by outside parties during those discussions will be available to all parties and to the public.  More detail on this process will follow in a subsequent order.  That order will also clarify the details of the guiding framework for all such inquiries.  We will initiate the “permit but disclose” process subsequent to the issuance of that order.
  

17. The OCC raised concerns about including information from this investigation in the record of other proceedings.  While we expect that the outcome of this proceeding will be either a rulemaking or a Staff report, we note that any party may move to take administrative notice of the findings of that report in any relevant subsequent docket.  

18. Public Service raised the concern that as a party to the proceeding and as a utility impacted by the outcome of the proceeding, it should have the opportunity to respond to all proposals by other parties.  This is an investigatory docket the purpose of which is to gather as much pertinent data and comments as possible.  In that vein, we welcome relevant comments and data, as well as responses by any party, including Public Service.
    

19. We will be working with our Staff and with research organizations to develop further sub-questions that will provide more specific topic areas and lines of inquiry that we deem important to the investigation and research.  We will issue an order elaborating on these sub-questions in the near future and will also set forth certain dates and schedules for the future activities in this docket.  Such dates may set, for example, dates for workshops, and the submission of comments and material by interested parties.

20. On May 29, 2008, Ms. Holly Rachel Smith filed a motion to appear Pro Hac Vice before the Commission.  Having provided proof of compliance with Colorado Rule of Civil Procedure 221.1, we grant the motion.

II. ORDER


A.
The Commission Orders That:

1. The scope of this investigation is further clarified consistent with the above discussion.

2. Additional procedures and directions are provided to interested parties as discussed above.

3. The Interwest Energy Alliance letter dated March 7, 2008 to the Commission and the Comments of Dr. Konrad dated May 22, 2008, submitted to the Commission’s website are accepted as comments in this proceeding.  Commission Staff is directed to include a copy of each of these in the record of this proceeding.

4. The Motion for Leave to Appear Pro Hac Vice filed by Holly Rachel Smith is granted.

5. This Order is effective upon its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
June 25, 2008.
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� Parties have provided us comments on the processes and techniques we should use for providing information and feedback to the Commission and we have reviewed those ideas as we begin to evaluate various techniques for gathering information.


� We point out that this matter does not constitute an adjudicatory docket.  Therefore, no burdens of proof or due process concerns attach to the outcomes of this proceeding.  Any party concerned about the opportunity to offer rebuttal or response to comments filed should rest assured that the opportunity to offer such response will be afforded to any party that wishes to respond.  It is also axiomatic that in a subsequent adjudicatory docket, the use of information gleaned here is subject to appropriate due process mechanisms.
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