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I. BY THE COMMISSION

A. Background 
1. This matter comes before the Commission for consideration of an application filed by Public Service Company of Colorado (Public Service or Company) for approval of its 2008 Renewable Energy Standard Compliance Plan.  Public Service filed the application, along with pre-filed direct testimony in support of the application, on November 23, 2007.  
2. The Renewable Energy Standard (RES) is part of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3-3650 through 3665.  The Commission originally adopted the RES Rules as a result of Amendment 37, which was passed by Colorado voters on November 2, 2004. The RES Rules were amended after House Bill 07-1281 (HB 1281) became effective on March 27, 2007. 
3. Qualifying Retail Utilities (QRUs) operating in Colorado, such as Public Service, generally are required to generate, or cause to be generated, electricity from eligible energy resources in the following minimum amounts: 5 percent of their retail electricity sales in Colorado for the years 2008 though 2010; 10 percent of their retail electricity sales in Colorado for the years 2011 through 2014; 15 percent of their retail electricity sales in Colorado for the years 2015 through 2019; and 20 percent of their retail electricity sales in Colorado for the years 2020 and thereafter.  See § 40-2-124(1)(c)(I), C.R.S.  Of the amounts above, at least 4 percent must be derived from solar electric generation technologies.  At least one-half of this 4 percent shall be derived from solar electric technologies located on-site at customer facilities.  See § 40-2-124(1)(c)(II), C.R.S.  
4. Section 40-2-124(1)(g)(I), C.R.S., further requires the Commission to establish a maximum retail rate impact of 2 percent of the total electric bill annually for each customer.  The retail rate impact must be determined net of new alternative sources of electricity supply from non-eligible energy resources that are reasonably available at the time of the determination.  See § 40-2-124(1)(g)(I), C.R.S.  This means that the incremental costs of eligible energy resources must not exceed the maximum retail rate impact.  These funds are currently collected via a separate rider entitled the Renewable Energy Standard Adjustment (RESA).  
5. The Commission evaluates a QRU’s performance in implementing the RES Standard through two separate filings: (1) a Compliance Plan; and (2) a Compliance Review Report.  Rule 3657 requires an investor-owned QRU to file a Compliance Plan annually on or before July 1 detailing how it intends to comply with the RES Rules during the upcoming year.  Subparagraphs (I)(A) through (I)(J) of Rule 3657(a) describe what the Compliance Plan should address at a minimum.  Rule 3657(b) states that the Commission shall either approve an investor owned QRU’s Compliance Plan or order modifications. 
B. Procedural History

6. The Compliance Plan filed by Public Service on November 23, 2007 consists of four volumes.  Volume 1 contains a description of Public Service’s proposal for complying with the Renewable Energy Standard Rules, 4 CCR 723-3-3650 et seq.  Volume 1 consists of sections titled Executive Summary, Introduction, Retail Energy Forecast, Estimates of Existing and Forecasted Renewable Energy Credits (RECs), Acquisition Plans, Retail Rate Impact and Budget, Cost Recovery, Net Metering, Interconnection Process, and Conclusion.  Volume 2 contains the tables referenced in Volume 1.  Volume 3 contains Public Service’s Requests for Proposal (RFPs) for additional large on-site solar systems.  Volume 4 contains RFPs for up to 25 MW of central solar capacity and energy and a model power purchase agreement.  

7. The Commission issued a Notice of Application Filed on November 23, 2007.  It required petitions for interventions to be filed on or before December 27, 2008.  

8. The Staff of the Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) filed Notices of Intervention as of right.  Colorado Energy Consumers (CEC); CF&I Steel and Climax Molybdenum Company (CF&I and Climax); Colorado Solar Energy Industries Association (CoSEIA); Interwest Energy Alliance (IEA); Ms. Nancy LaPlaca; Rocky Mountain Farmers Union and Colorado Working Landscapes (RMFU/CWL); Ms. Leslie Glustrom; and Western Resource Advocates (WRA) filed Petitions to Intervene by permission.  The Petitions to Intervene were all unopposed and were granted.  See Decision No. C08-0069, mailed January 18, 2008.  The Commission also granted a Petition for Late Intervention jointly filed by Trans-Elect Development Company, LLC (Trans-Elect) and Wyoming Infrastructure Authority (WIA). See Decision No. C08-0141, mailed February 8, 2008.  

9. On January 14, 2008, Public Service filed a Motion to Set Scheduling Conference for January 23, 2008.  Public Service proposed setting a prehearing conference in this docket for the afternoon of January 23, 2008, the same day as the scheduling conference for Pubic Service’s Energy Resource Plan (ERP) application, Docket No. 07A-447E.  The Commission granted the Motion.  See Decision No. C08-0069.  

10. At the Scheduling Conference held on January 23, 2008, the Commission addressed procedural schedules and other matters for several dockets involving Public Service:  07A-447E (Electric Resource Planning), 07A-420E (Demand Side Management), 07S-522E (Renewable Energy Standard Adjustment), 07A-469E (Fort St. Vrain), and this docket.  The Commission denied Public Service’s Motion to consolidate this docket with the RESA docket.  See Decision No. C08-0110, mailed January 31, 2008.  The Commission also set a prehearing conference and a Commission Deliberation Meeting (CDM) for February 6, 2008 for Docket Nos. 07A-447E, 07A-420E, and this docket.  The Commission extended the 120-day statutory time periods for Docket Nos. 07A-462E, 07S-522E, and 07S-521E to 210 days pursuant to §§ 40-6-109.5(1) and 40-6-111(b), C.R.S.  The Commission provided directions to the parties on the issues of discovery and electronic service as well.

11. The Commission also requested that parties make suggestions related to the issues and priorities involved.  In response, Staff, CF&I and Climax, and CEC filed written comments.  At the prehearing conference held on February 6, 2008, Public Service responded orally to the issues raised in these comments.  After the prehearing conference, we held a separate CDM to rule on the scope of the related dockets and provide direction to the parties as to what issues we considered central in reaching decisions in these dockets.  See Decision No. C08-0179, mailed on February 22, 2008.  

12. At the CDM held on February 6, 2008, we found it beneficial to solicit additional comments from the parties regarding all-source versus segmented bidding.  In response, written comments were filed by Staff, OCC, Public Service, IEA, CF&I and Climax, RMFU/CWL, Trans-Elect and WIA, and WRA.  We then continued with deliberations on February 13, 2008.  

13. At the CDM held on February 13, 2008, we directed parties to address the issue of acquisition of eligible renewable energy resources required to meet the RES beyond the specific compliance year in this docket.  We also directed parties to address the issues in a manner that will result in a forecasted range of values of eligible renewable energy resources to meet the RES requirements which in turn can be modeled to determine the optimum level of various resources in Phase II of the ERP docket.  We found it appropriate to address net benefits and banking of RESA funds in the RES docket as well.  See Decision No. C08-0179.

14. On February 27, 2008, we granted Public Service’s application to increase the RESA on less-than-statutory notice, Docket No. 08L-056E.  See Decision No. C08-0203.  In that decision, however, we made several qualifications that procedurally impact this docket.  

15. In Docket No. 08L-056E, CF&I and Climax raised the issues of wholesale revenue credits and modeled incremental energy costs.  We directed Public Service to file supplemental testimony addressing those issues.  We also invited intervening parties to submit supplemental testimony to address these issues and established a supplemental procedural schedule.  See Decision No. C08-0205.  

16. The hearings in this matter were held on April 7 through 10, 2008.  During the course of the hearing testimony was presented by the following witnesses: Ms. Robin Kittel, Ms. Jannell Marks, Ms. Philippa Narog, Ms. Pamela Newell, Mr. Kurt Haeger, Mr. Daniel Ahrens, Mr. Arthur Warren, Mr. Chris Pardington, Mr. Kent Scholl, and Mr. Kennan Walsh for Public Service; Mr. Frank Shafer for the OCC; Mr. Blake Jones for CoSEIA; Mr. William Dalton for Staff; Mr. Michael Mendelsohn for WRA; Mr. James “Rick” Gilliam for IEA; and Mr. John Covert for RMFU/CWL. Exhibits 1 to 39 were marked, offered, and admitted into evidence.  

17. At the conclusion of these hearings, we invited the parties to submit legal briefs, contemporaneously with Statements of Position, on the issue of whether we approve a resource mix as part of the ERP process that would include more renewable resources than permitted under the 2 percent retail rate cap contained in § 40-2-124, C.R.S., more specifically the relationship between §§ 40-2-123(1) and 40-2-124(1)(g)(I), C.R.S.  

18. Public Service, Staff, OCC, CEC, CF&I and Climax, CoSEIA, IEA, Ms. LaPlaca, and RMFU/CWL filed a Joint Motion for Extension of Time to File Statements of Position on April 22, 2008.  These parties requested an extension of time until April 30, 2008 to file their Statements of Position and legal briefs.  We granted the Joint Motion by Decision No. C08-0433, mailed April 23, 2008.  

19. On April 30, 2008, Public Service, Staff, OCC, CEC, RMFU/CWL, WRA, IEA, CoSEIA, CF&I and Climax, and Ms. Glustrom filed Statements of Position.  In addition, Public Service submitted a separate Memorandum of Law addressing the legal issues above, and Staff, OCC, and CF&I and Climax addressed it within their Statements of Position.  

20. We held a post-hearing CDM on May 9, 2008.  Now, being fully advised in the matter, we approve Public Service’s 2008 Compliance Plan with modifications.  
C. On-Site Solar Systems

1. Solar*Rewards Model Contract Changes and On-Site Solar RFP

a. Public Service’s Position

21. Public Service seeks Commission approval of its on-site solar RFP and model contracts as sponsored by Company witness Kittel in her pre-filed rebuttal testimony.
  None of the intervening parties commented regarding the on-site solar RFP detailed in Volume 3 of the application
 and in the errata to the application
.  Public Service issued the RFP on January 25, 2008 and it was not expected to receive bids until after the hearing on May 9, 2008.  

22. Public Service proposed various changes to the model on-site solar renewable energy credit (SO-REC) purchase contracts and the model standard rebate offer (SRO) contracts.
  These changes include separate SRO contracts between Public Service and its customers for medium (10kW to 100kW) and large (100kW to 2MW) solar electric systems that are owned by third party developers.  These changes also pertain to payments of rebates and continuing obligations of the parties during the terms of the contracts.  For medium and large customer-owned systems, a section entitled “Related Agreement” was added to both the SRO and the SO-REC contracts to tie the two agreements together.  For third party SO-REC purchase contracts, a section entitled “Rebate Contract” was modified to clarify how performance of developers affects the rights and responsibilities of customers and vice versa.  Lastly, Public Service modified all contracts with respect to the definitions of “commercial operation,” “entire agreement,” and “force majeure,” waiver of right to jury trial, notice to draw security funds, and the clause entitled “Agreement Subject to Laws and Regulations.” 

b. Staff’s Position 

23. Staff was the only party to comment on this issue.  In his answer testimony, Staff witness Dalton stated that Staff concurs with the proposed changes and recommends that the Commission approve these updated contracts changes.
  
c. Commission Findings

24. The Commission approved only rebate provisions and REC prices contained in the standard contracts submitted as part of Public Service’s 2007 Compliance Plan.  The Commission did not rule on any real estate issues that may have been implicated in these contracts.  See Decision No. C07-0676, at ¶105.  Public Service has not requested any additional level of approval in this docket. 

25. The issues related to the on-site solar industry were represented in this proceeding by CoSEIA and, to some extent, Staff and the OCC.  No party brought forth any issues with regard to either the On-Site Solar RFP or the model contract changes.  We find good cause to approve the On-Site Solar RFP and the contract changes.  With regard to the Solar*Rewards contracts, as the Commission did in Decision No. C07-0676, we approve the rebate provisions and REC prices, but we do not decide any real estate issues that may be implicated in the standard contracts.  
2. Multi-Unit Dwellings, System Size and Requests for Additional Meters. 
d. Public Service’s Position 

26. In implementing and advancing the Solar*Rewards program, Public Service has introduced some limits with regard to multi-unit dwellings, system size relative to load, and requests for additional meters.  The Company presented these issues and sought Commission approval of how it handled these situations in the past and will handle them going forward.

27. Public Service states that it has been approached with solar projects for multi-unit dwellings such as apartment buildings and condominiums.  Public Service states it recognizes the importance of expanding the Solar*Rewards program beyond single family homes and single business buildings and therefore proposes certain requirements that such buildings must meet to qualify for the Solar*Rewards program.  

28. For apartment buildings, where the customer is not the owner, Public Service has proposed stipulating that the owner of the building must also be the owner and operator of the solar electric system; that each meter must have its own dedicated system; and the end-use customer must have sufficient load and thus be able to net-meter.

29. For condominiums, because residents own the living space but share common spaces and roof-tops, the Company proposes that each solar electric system will have a different owner and meter connection.  For solar electric systems that serve common areas, all contracts and payments will go to the developer or the condominium association.  Upon sale of the condominium unit, the solar electric system becomes the property of the new owner who is responsible for the electric bill.  Lastly, the condominium owner must provide documentation of site control or long-term right to use the building roof such as an easement or a Memorandum of Understanding. 

30. Public Service is also faced with situations where a customer requests that a solar electric system be connected to a meter with no load or a relatively small load.  In these cases, Public Service has denied the requests and points out that Rule 3655(i) states that power generated for the express or intentional purpose of export should be under a power purchase agreement.  Public Service proposes a requirement that solar electric generation may not exceed 120 percent of the average annual consumption. 

31. Lastly, Public has received requests from solar developers to either separate an existing meter or install more than one meter on a building that normally would be served by a single meter.  Such requests are apparently for the purpose of splitting a solar electric system greater than 10kW into smaller systems below 10kW which then qualify for the one-time REC payment.  Public Service has denied these requests on the basis that they do not meet its standard criteria for multi-meter sites as defined in PUC Electric Tariff 7 and the Standards for Electric Installations.  Public Service is asking the Commission to approve its approach in these situations. 
e. Other Parties’ Positions 

32. These issues were unopposed by all of the parties involved.  Staff endorsed the changes and did not feel these changes would curtail any installations.  The OCC supported the clarifications and stated that requests to split systems were inconsistent with Public Service’s standard for multiple meter installations.
f. Commission Findings 
33. We find that Public Service’s proposed changes to what will qualify as an on-site solar electric system for multi-unit dwellings such as apartments and condominiums are fair and in the best interests of the ratepayers.  We appreciate the fact that Public Service recognizes that the Solar*Rewards program will need to move beyond single family and single business sites.

34. We endure Public Service’s practice of denying requests to connect a solar electric system to a meter with no load or an insignificant load.  We find that the proposed threshold level for the maximum solar electric system of 120 percent of average annual consumption is reasonable.  

35. Lastly, we support Public Service’s position on the requests to split solar electric systems and further clarify that the PUC Tariff 7 and the Standards for Electric Installations shall stipulate the requirements for multi-meter installations.  
3. Impediments to On-Site Solar Systems

g. CoSEIA’s Position
36. CoSEIA argues that the requirement of an external disconnect switch (EDS) and proof of liability insurance are two unnecessary impediments to on-site solar electric systems.  CoSEIA claims that an Alternating Current (AC) EDS, installed between the inverter and customer breaker panel,
 is extraneous.  It cites a recent whitepaper by National Renewable Energy Laboratory (NREL),
 which concluded that, due to increased utility experience and new technology of Underwriters Laboratories (UL) listed inverters, the AC EDS is unnecessary.  Further, eight state utility commissions eliminated the EDS requirements and nine left the decision to the utilities (five of which eliminated the switch).  CoSEIA requests that the current requirement for an EDS be waived until the Commission concludes a rulemaking proceeding.

37. CoSEIA further advocates that the proof of liability insurance is unnecessary.  CoSEIA states it is unaware of any instances where damage to the electric distribution has been caused by an on-site solar system.
h. Public Service’s Position 

38. Public Service witness Newell explained in her pre-filed rebuttal testimony
 that an AC EDS provides a visible, externally accessible, mechanical, and lockable means for isolating all components of an on-site solar electric system from the grid.  She notes that, to her knowledge, no customer has ever decided not to install an on-site solar electric system because an AC EDS was required. 
Public Service also offered the testimony of witness Pardington,
 an engineer with Public Service, at the hearing.  In addition to reiterating the position established in testimony by Ms. Newell, Mr. Pardington mentioned that the AC EDS requirement is strongly 

39. supported by the union workforce.  He also introduced the aspect of micro-grids in high penetration markets.  In short, a micro-grid is a situation that may occur when power from the utility is lost.  Generally, this would cause the inverter to shut down.  However, if there were a separate, on-site solar electric system or systems nearby capable of producing enough power to back-energize the inverter, then the inverter or inverters might try to operate.  However, such parameters as voltage and frequency might not be within the typical levels present when connected to the utility and under normal conditions.  Instead, an inverter my react unpredictably and output harmful voltages and frequencies in response to the other on-site systems attempting to back-energize the grid.
40. CoSEIA spent some time at the hearing cross examining Mr. Pardington.  There was some discussion about whether the required Direct Current (DC) EDS, installed between the solar electric system and the inverter on the customer side of the meter was sufficient,
 whether it is difficult to pull the meter in lieu of switching an AC EDS, and about the current National Electric Code requirement to install an AC EDS between the meter and breaker box on all new residential electric interconnections.  However, no consensus was reached at the hearing. 

41. In regard to the liability insurance, Public Service witness Newell correctly states in her rebuttal testimony that this is a part of the Small Generator Interconnection Agreement and is required for any type of distributed generation.
  Further, Public Service believes that liability insurance is included in most home owner insurance policies and is not an impediment to the installation of solar panels.
i. Commission Findings 
42. The amount of discussion generated at the hearing indicates that a further investigation into this matter is advisable.  In addition, the fact that several other states have eliminated the AC EDS requirements is compelling.  However, we would hesitate stipulating any safety issues to Public Service and its employees and therefore determine that no changes be made to the DC and AC EDS requirements at this time.  Rather, it would be our preference for such a change to come about by adopting a proposal offered by Public Service itself.  To that end, we request Public Service to present a proposal similar to what has been done in other states or fully address why such a policy cannot be implemented in Colorado.

43. This proposal could be addressed during a future rulemaking but could also be submitted as part of Public Service’s next Compliance Plan, if additional time is needed to develop the policy.  Public Service should take notice of the NREL whitepaper, address practices in other states that have eliminated the AC EDS, and determine if these practices are applicable to Colorado.  Public Service should also look into labor or union issues and standard practices and procedures.  In addition, we request all interested parties to research the issue of micro-grids and whether they present an actual problem for the type of installations in Colorado and with UL listed inverters.

44. There was significantly less debate about the issue of liability insurance,  While we will not order any changes in this docket, we invite parties to readdress this concern as part of a future rulemaking. 

D. Community Projects
1. Definition of Ownership

j. Public Service’s Position
45. Section § 40-2-124(1)(c)(VI), C.R.S., requires incentives for community-based eligible energy projects by allowing each REC generated by such projects to count as 1.5 RECs toward RES compliance.  Separately, § 40-2-124(c)(III), C.R.S., provides that each REC from eligible energy resources in Colorado shall count as 1.25 RECs for compliance.  The statute also lists the types of appropriate community organizations, but does not specify what constitutes “ownership.”  Public Service took a conservative approach of 100 percent and requests that we clarify the ownership requirement for community-based projects.  Public Service would like to see further development of community-based projects and encourages an interpretation which would make it easier for these projects to qualify.

46. Public Service witness Scholl, in his supplemental direct testimony,
 also brought up the inherit conflict with community ownership and the ability to benefit from federal tax incentives available to such projects.  This issue is illustrated in two examples of ownership structures that could be utilized to allow a developer to reap the tax and accelerated deprecation benefits available in the first six or so years of a project, while maximizing the REC benefit of community-based ownership.  The first is known as a “flip.”  It calls for a developer to take a larger ownership percentage early in the project which would later flip to a community-based organization.  The second structure involves a partnership owning 100 percent of the project but the economic benefits would shift over time from the developer partner to the community-based organization partner.
k. RMFU/CWL’s Position 
47. The initial position supported by RMFU/CWL was that ownership should be defined as at least 51 percent of the financial benefits flowing to the community owners over the term of the power purchase agreement.  This would mean that all RECs generated from a community-based project, from beginning to end, would receive the 1.5 multiplier if it could be established that over the life of the project, community-based ownership would account for 51 percent.  

48. In its Statement of Position, RMFU/CWL changed its suggestion of 51 percent to 30 to 33 percent based on evidence that was not introduced at the hearing.  RMFU/CWL encouraged Public Service and/or the Commission to determine if another state agency could reliably verify if a project met with such standard. 
l. OCC’s Position 
49. The OCC argued that the 1.5 REC multiplier should be applied only to the portion of the generation attributable to community-based ownership per § 40-2-124(1)(c)(VI), C.R.S., and correspondingly the 1.25 REC multiplier would be applied to the rest of the generation if the entire project were located in Colorado as stipulated in § 40-2-124(1)(c)(III), C.R.S.  This arrangement has an inherent motivation to have the community-based ownership as high as possible rather than to just reach 51 percent or another threshold level.

The OCC also weighed in on the ownership structures through the supplemental answer testimony of OCC witness Shafer.
  Mr. Shafer endorsed the flip structure and expanded on Public Service’s proposal to include contract provisions and reduced energy price should the 

50. transfer not occur.  With respect to the partnership structure, the OCC did not believe that this arrangement provided the same level of certainty, that it would be problematic to monitor, and that it should be limited to wind until the Internal Revenue Service (IRS) expands its Safe Harbor provisions to other technologies.  Public Service witness Scholl explained Safe Harbor provisions in his supplemental direct testimony,
 stating that the IRS has published a revenue procedure which establishes requirements for the allocation of tax credits for the partnership agreement but that only applies to wind energy facilities.  

m. Commission Findings 
51. We find the OCC’s analysis and recommendation to be the most persuasive and therefore determine that the 1.5 REC multiplier will apply to the portion of the generation attributable to a community-based project as defined by § 40-2-124(1)(c)(VI), C.R.S.  The remaining ownership portion not held by a community-based entity will receive that 1.25 REC multiplier.  As the ownership percentages change over the life of the contract, these multipliers will change accordingly.

52. During the hearings in this docket, the issue of how to best verify and monitor community-based ownership was discussed, primarily as a result of concerns about verification that would necessitate access to documents deemed confidential by a developer of such projects.  At this juncture, Public Service remains the most qualified, interested, and best suited to conduct this process.
  Public Service is jurisdictional to this Commission and possesses the highest level of understanding of such projects and the ability to administer this task.  Any situations where confidentiality is an issue shall be addressed in a confidentiality agreement.

53. The final evaluation and determination of ownership structures, will be under the discretion of the entity responsible for verifying ownership (in this case Public Service).  If parties disagree with any determination made by Public Service, such disagreements can be brought before the Commission.  Consideration of any ownership structure will be based on, but not limited to, transparency, ability to audit, integrity, credibility, and simplicity.  Using these criteria, we believe the structures referenced above in paragraph 46 qualify as community-based projects.  Until Public Service gains more experience with these criteria in the context of other structures, we are not able to identify in advance those that would qualify.
54. In the future we intend to address this issue more thoroughly in a rulemaking proceeding.  As part of that process we will consider the possibility of utilizing State agencies with interests in promoting such projects, such as the Office of Economic Development, the Department of Local Affairs, or the Department of Agriculture, to take on the function of determining ownership.  We further ask parties to consider potential changes and to be prepared to present first-hand information to the Commission as to how this program is performing.

2. Definition of Each Local Jurisdiction

n. Public Service and OCC’s Positions
55. Section 40-2-124(1)(c)(C) C.R.S., requires that a resolution of support be acquired from each local jurisdiction in which the project is to be located.  Public Service presented an interpretation of the term “each local jurisdiction” and asked for the Commission’s interpretation of the phrase.  The Company’s position was that a community-based project must obtain a resolution of support from either the municipality in which it is located or if outside an incorporated municipality, the county.

56. The OCC sought to clarify the situation where a project may span multiple jurisdictions and advocated that a resolution of support be acquired from all jurisdictions.  This was exemplified in the cross-examination of OCC witness Shafer by Public Service: the situation was presented where a developer was bidding into the on-site solar RFP with a proposal to place a system on a building both in the City of Boulder and the County of Boulder.  In this case, the City of Boulder would have land use jurisdiction and thus a resolution of support would need to be issued by the Boulder City Council and not the County of Boulder.
  However, if this were a wind project spanning Boulder and Broomfield Counties, two resolutions would be required. Essentially, the resolutions of support would parallel the permits needed for construction such as permits or land-use approvals. 

57. Both the OCC and Public Service noted in their Statements of Position that this matter was expounded at the hearing and both have concluded that they are in agreement that if a project crosses jurisdictional boundaries then more than one resolution will be required.
o. Commission Findings 
58. We agree with the understanding reached by Public Service and the OCC.  We confirm that the resolutions of support would parallel the permits needed for construction such as permits or land-use approvals.  We refer to the example offered by Public Service and the OCC where a resolution of support was required by the Boulder City Council but not by the County of Boulder; however, for a project spanning more than one county, a resolution would be needed from each county.

E. Central Solar RFP
1. Public Service’s Position
59. Investor-owned QRUs such as Public Service are required to generate or cause to be generated electricity from eligible energy resources of at least 5 percent of its retail electricity sales in Colorado for 2008.  In addition, at least 4 percent of the eligible energy requirement shall be derived from solar generation technologies.  Up to one-half of the solar requirement may be derived from central solar facilities.  See § 40-2-124(c)(II), C.R.S.  It is generally accepted that central solar facilities utilize economies of scale and are less expensive than on-site solar facilities.  Renewable Energy Credits from such central solar facilities are referred to as S-RECs.  

60. Public Service witness Scholl proposed two primary alternative scenarios of fulfilling the S-REC requirement in his direct testimony.
  The first alternative is participation in the Joint Development Group (JDG) project, which would involve taking approximately a 25 MW stake in a 250 MW concentrating solar power (CSP) facility, most likely located in Arizona.  The second alternative, known as the Colorado RFP, refers to an RFP for up to 25 MW of central solar facilities to be built in Colorado.

61. Public Service contends that Rule 3655 specifically gives an investor-owned QRU discretion to acquire central solar resources under separate, competitive solicitations to address projected needs of the QRU.  Further, Public Service argues that, by reviewing the central solar options head-to-head, it will be able to obtain the lowest cost S-RECs, to the benefit of ratepayers.  Public Service argues that any postponement of this acquisition could result in utilizing more expensive SO-RECs in place of S-RECs for compliance, miss projects which benefit from federal tax incentives, and lose the opportunity to participate in a less-costly CSP project.  In this docket Public Service is seeking approval of its plan to acquire S-RECs and requests that the Commission deem any actions consistent with the plan to be prudent.  Public Service states that it would not make any further filings for approval of such resources.  

2. Staff’s Position
62. Staff strongly advocates that the Commission defer the selection of central solar facilities to the ERP docket because that docket will provide for a more complete and more comprehensive review of all options available.  Further, Staff argues that the justifications Public Service provides for a separate process are insufficient and do not prevail over the benefit of evaluating all resources together in the ERP docket.
3. IEA’s Position
63. In his answer testimony, Mr. Gilliam raises concerns about the ability to compare the JDG project to a project submitted in the 25 MW Colorado RFP because the bidding criteria for the two projects are not the same.
  Mr. Gilliam points out that the RFP for the JDG did not include requirements for proof of completion of utility scale projects nor the ability to secure funding.  During the hearing IEA raised further concerns with regard to the flow of actual power from Arizona, asserted that the project amounted to an out-of-state REC purchase,
 and took issue with other non-price factors.  
4. Commission Findings
64. We find that Public Service has not provided adequate and sufficient information to warrant a presumption that its plan for acquiring central solar resources is prudent.  There are a number of unresolved questions with respect to the JDG project.  For example, Public Service argues that the timing of the JDG project requires Commission approval in this docket, but in hearing Public Service witness Scholl discussed “off-ramp” regulatory approval clauses that were included in contracts by other participants.  It appears that other participants in the JDG project, such as Arizona Public Service and Tucson Electric will be seeking, at the appropriate time, approval from the Arizona Corporation Commission.  
65. Other unanswered questions are as follows:  what off-ramp provisions are permitted and when must they be considered; what arrangements must be made to sell the actual power produced and transmit it to Colorado; what are the limitations of dispatching power within a system where Public Service has no other resources or loads; what permits and regulatory approvals are needed; and whether transmission will be required and what permits, approvals, and costs would be associated with this project.  The answers to these questions may lead to additional and significant costs that have not yet been determined.  It would be imprudent at this point to approve such a project without further information on these issues.  In addition, the immediate need to commit to this project is contradicted by the apparent fact that two other participants will evidently be seeking regulatory approval.  No reason has been presented as to why Public Service could not seek Commission approval, which would seem particularly sensible given the additional uncertainties of this project.
66. Inherently, the projects related to the 25 MW Colorado RFP do not raise the same concerns, but Public Service provided even less information with respect to these potential projects.  The Company has not detailed such important factors as technology, size, location, transmission requirements, and estimated costs.  Further, the evaluation of the non-price factors was discussed only briefly during the hearing.  Since we are in the early stages of RES compliance, it is important that selections of such resources be carefully considered.  
67. We understand the need for Public Service to comply with the RES solar requirements.  However, we believe Public Service’s position (that compliance requires Commission approval of a plant that can be online by 2011) is overly conservative.  It is not clear that additional S-RECs will be needed in this time frame for compliance with the standard that becomes effective in 2011.  Among other possible compliance strategies, SO-RECs could apparently be used for compliance in the early years of this compliance cycle, with a large project added later.  Bottom line, we are concerned that hurrying the RFPs may limit the future solar options that could be considered.

68. Staff advocates that this resource be deferred to the ERP docket.  While we agree that this may be a more prudent way for Public Service to proceed, we stop short of requiring that all solar bids be evaluated and compared in the ERP docket.  If a particularly advantageous project is identical through the 25 MW central solar RFP process, we would invite the Company to bring it before the Commission outside the ERP process for approval.  In sum, and for the reasons discussed above, we find that it is not appropriate to assign, before the fact, a presumption of prudence to the procurement of up to 25 MW of central solar resources outside of the ERP.
F. The Relationship Between §§ 40-2-123(1) and 40-2-124(1)(g)(I), C.R.S.
69. At the conclusion of the hearings, we invited the parties to submit legal briefs on the issue of whether the Commission may approve a resource mix as part of the ERP process that would include more eligible energy resources than permitted under the 2 percent retail rate cap contained in § 40-2-124, C.R.S.  We asked the parties to specifically address the relationship between §§ 40-2-123(1) and 40-2-124(1)(g)(I), C.R.S.  Public Service addresses these issues in its Memorandum of Law and Staff, OCC, and CF&I and Climax do so in their Statements of Position.  We summarize the arguments made by the parties below.

1. Public Service’s Position

70. Public Service reviews the rules of statutory interpretation, including the principle that courts give deference to statutory interpretations made by an administrative agency required to administer that statute, especially if the technical expertise of that agency is involved.  See Bd. of County Comm’rs of San Miguel County v. Pub. Utils. Comm’n, 157 P.3d 1083, 1089 (Colo. 2007).  However, that deference is limited if a statutory interpretation made by an agency would defeat the intent of the legislature or if it would be contrary to the plain meaning of the statute.  Id. Public Service points out that the Commission has been granted broad discretion to regulate public utilities by Article XXV of the Colorado Constitution, but that discretion is subject to the restrictions imposed by the legislature.  Peoples Natural Gas v. Pub. Utils Comm’n, 626 P.2d 159, 161 (Colo. 1981).  

71. Public Service reviews the legislative history of Amendment 37 and the arguments favoring overall rate restrictions and those against it.  Public Service requests that the Commission issue a legal ruling that clarifies the relationship between §§ 40-2-123(1) and 40-2-124(1)(g)(I), C.R.S., but concludes that until then it must act conservatively and plan to kept its resource mix within the 2 percent retail rate impact rule.
2. OCC’s Position
72. The OCC contends that the Commission could establish a resource portfolio, as part of the ERP process, which includes eligible energy resources above those approved in a RES Compliance Plan and above the 2 percent retail rate cap contained in § 40-2-124(1)(g)(I), C.R.S.  The OCC states that the Commission has broad discretionary authority to act in the public interest and argues that this authority could include acquiring more eligible energy resources that can be acquired within the 2 percent retail rate cap.  The OCC argues that § 40-2-123(1), C.R.S., grants additional discretion to the Commission to acquire eligible energy resources and energy efficient technologies and that the term “Section 123 resources,” as preliminarily defined by the Commission, is very broad.  However, if the Commission were to find that it is in the public interest to have more eligible energy resources than are permitted under the 2 percent retail rate cap, then any of the RECs associated with these additional eligible energy resources, or “Merchant RECs,” could not be counted for RES compliance purposes.  
3. Staff’s Position

73. Staff argues that the Commission does have the discretion to approve a renewable resource under § 40-2-123(1), C.R.S., if its incremental costs would exceed the 2 percent retail rate cap but only if that resource is also a new clean energy or energy efficient technology or a demonstration project.  Staff contends that § 40-2-123(1), C.R.S., applies independently of § 40-2-124(1)(g)(I), C.R.S., in these narrow circumstances.  

74. Staff states that an interpretation of §§ 40-2-123(1) and 40-2-124(1)(g)(I), C.R.S., as encompassing the same resources is problematic and may render both statutes meaningless.  If all eligible energy resources are both “Section 123” and “Section 124” resources, then the 2 percent retail rate cap would apply to all eligible energy resources, even if it is a new technology or a demonstration project.  It is then unlikely that a significant investment in new technologies or a demonstration project could be made since most of the 2 percent cap would be needed for compliance with the RES standards.  Staff contends that the result of such an interpretation would be that the Commission could not approve a new technology or a demonstration project that is also an eligible energy resource if it would exceed the 2 percent retail rate impact, but could approve a more expensive IGCC plant because the 2 percent retail rate impact would not apply.  This result is both unintended by the legislature and bad public policy, according to Staff.  However, approval of any eligible energy resource as a “Section 123” resource would make the 2 percent retail rate impact rule meaningless.
4. CF&I and Climax’s Position

75. CF&I and Climax contend that the purpose of the 2 percent retail rate cap contained in § 40-2-124(1)(g)(I), C.R.S., is to protect customers from unwarranted rate increases resulting from the acquisition of more expensive generation resources.  CF&I and Climax argue that § 40-2-124(1)(g)(I), C.R.S., should not be interpreted in a way that will allow a utility to spend more than 2 percent on additional eligible energy resources.  CF&I and Climax cite § 40-2-124(1), C.R.S., which provides that “[n]o additional regulatory authority of the commission other than that specifically contained in this section is provided or implied” in support of their position.
5. Commission Findings
76. In construing a statute, the courts (and administrative agencies) must look first at the plain language of the statute.  Vaughan v. McMinn, 945 P.2d 404 (Colo. 1997).  The courts may not resort to the rules of statutory construction and must apply a statute as written if its plain language is clear and unambiguous.  Id.  The courts also should not presume that the legislature used any language in a statute idly and without intent that the language be given meaning and should attempt to give meaning to each word contained in a statute. § 2-4-206, C.R.S.; Charlton v. Kimata, 815 P.2d 946 (Colo. 1991); Blue River Defense Comm’n v. Town of Siverthorne, 516 P.2d 452 (Colo. 1973).
77. If there is an apparent conflict between two statutes, the courts first must attempt to harmonize the statutes to effectuate the intent of the legislature.  However, to the extent that the two statutes cannot be harmonized, the statute enacted last in time prevails.  § 2-4-206, C.R.S.; Brown v. Am. Family Mut. Ins. Co., 809 P.2d 1055 (Colo. App. 1990).  In addition, if a general statutory provision conflicts with a more specific provision and the two provisions cannot be reconciled, the specific provision prevails over the general provision.  § 2-4-205, C.R.S.; People v. Cooper, 27 P.3d 348 (Colo. 2001).  

78. The OCC correctly states that the Commission has been granted broad authority to regulate public utilities by Article XXV of the Colorado Constitution.  However, as Public Service points out, that authority is subject to restrictions to the extent that they are imposed by the legislature.  Once the legislature acts by passing a statute, the Commission’s authority is controlled by that statute.  See Peoples Natural Gas, 626 P.2d at 161. We must therefore examine what restrictions, if any, were placed on the Commission by the enactment of § 40-2-124(1)(g)(I), C.R.S., and the 2 percent retail rate impact rule it contains.

79. Public Service argues that the 2 percent retail rate cap contained in § 40-2-124(1)(g)(I), C.R.S., applies irrespective of the form of cost recovery.  It requires the Commission “to establish a maximum retail impact for this section of 2 percent of the total electric bill annually for each customer,” italics added.  Public Service states that because base rates (and adjustment clauses other than RESA) would also affect the total electric bill, the retail rate impact rule cannot be circumvented by placing costs of eligible energy resources in base rates or other adjustment clauses.  In reviewing the arguments favoring overall rate restriction, Public Service points out that cost effectiveness of eligible energy resources was an important consideration when both Amendment 37 and HB-1281 were enacted.  In addition, § 40-2-124(1)(g)(I), C.R.S., allows utilities to acquire more than the minimum amount of eligible energy resources “if the retail rate impact does not exceed the maximum impact permitted,” italics added.  The rule of statutory construction requiring that meaning be given to every word in a statute dictates that a utility may not spend more than 2 percent of the total electric bill on additional eligible energy resources, unless there is an exception.

80. Staff contends that such an exception is contained in § 40-2-123(1), C.R.S., which states that the Commission shall give the fullest possible consideration to new clean energy and energy efficient technologies. We agree and find that the Commission does have the authority to approve an eligible energy resource under § 40-2-123(1), C.R.S., if its incremental costs would exceed the 2 percent retail rate cap, but only if that eligible energy resource is also a new clean energy, or energy efficient technology, or a demonstration project.  We believe that this interpretation gives meaning to every word of §§ 40-2-123(1) and 40-2-124(1)(g)(I), C.R.S., and best effectuates the legislative intent of both statutes.

81. This legal conclusion raises several important issues as well as policy and legal implications regarding the breadth of such terms, which we believe are more appropriately addressed during Phase I of the ERP proceeding or a future rulemaking proceeding.   
G. Treatment of Merchant-RECs and RECs Not Needed for Compliance

1. Staff’s Position
In his answer testimony,
  Staff witness Dalton raised the issue of the ownership and possible sale of RECs.  He proposed that RECs should be used for compliance purposes only.  According to Staff, ratepayers would not benefit from funding eligible energy resources to 

82. be sold in a REC market.  In addition, Staff asserted that the monetary value of a REC is not well established.  In addition, among the various organizations that utilize the concept of RECs such as state agencies and tracking entities, there are inconsistent definitions of what constitutes a REC.  Lastly, there is no certainty that the sale of RECs would lead to additional eligible energy resources.  Rather, a utility may choose just to buy RECs instead of constructing its own eligible energy resources.  

83. Staff also noted that, in the absence of an established carbon emission plan, any sale of RECs may be premature.  It is possible that ratepayers may have to pay twice for compliance: first for RES compliance and second for carbon emission reduction.  Staff recommends that the Commission not permit the sale of RECs by Public Service until the following conditions are met: (1) completion of a rulemaking; (2) creation of a carbon reduction program; and (3) agreement on a multi-state or regional based on the definition of a REC.

2. OCC’s Position
84. As mentioned above, the OCC argued that the Commission has authority to find that it is in the public interest to approve a resource mix with more eligible energy sources than can be acquired within the 2 percent rate cap contained in § 40-2-124, C.R.S.  As part of this argument, the OCC introduced the concept of “Merchant RECs.”  These RECs would be generated by resources that could not be counted for RES compliance and whose costs will be recovered outside of RESA.  

85. Initially, the OCC mentioned that these Merchant RECs could be sold similarly to electricity trading operations.  Later, Mr. Shafer reconsidered his own position at hearing based on the fact that RECs are not real-time in nature and can be more easily traded in the sense that a price could be established for some period of time, thereby allowing for an appropriate assessment of whether to buy or sell.
  This is unlike electricity, where, if a resource becomes available to produce power for a wholesale market, the decision to do so must be made quickly because there is no means to store the power or go back in time and generate it.  Rather, RECs can be stored and have no immediate need to be traded.  As a result, the OCC supports that all financial benefits belong to the ratepayer.
3. WRA’s Position
86. WRA states that development of a liquid, efficient, and robust market for RECs is in the public interest.  WRA contends that prohibiting Public Service from selling any RECs would be a significant hindrance to such a goal and therefore it disagrees with Staff’s position that sales of RECs should be prohibited.  WRA and Staff however, agree that sales of RECs should be allowed if such a REC market were to develop.

87. In regard to the proceeds from the sales of RECs, WRA supports the proposal that Public Service’s shareholders should receive a benefit to the extent the Company under-recovers its authorized rate of return.  The remaining amount would be used to offset the cost of eligible energy development if a liquid and efficient REC market were developed.  WRA also contends that Public Service has not adequately assessed the potential of such a REC market but should consider it as a possibility and include anticipated values in its analysis.

4. Public Service’s Position
88. Public Service’s 2008 Compliance Plan does not anticipate any surplus RECs.  However, if Public Service should have any RECs beyond those needed for compliance purposes, it believes it should be allowed to sell them to avoid expiration of these RECs.  Public Service proposes that any margin from the sale of RECs should be shared on the same terms that are used for short term energy sales (80 percent to the customer and 20 percent to Public Service). 

89. Public Service requests that the Commission reject Staff’s recommendations because forcing the RECs to expire instead of using funds from sales to create more “head room” in the retail rate impact would be a bad public policy.  Public Service also cites § 40-2-124(1)(d), C.R.S., which requires the Commission to enact rules that establish a REC trading system for compliance with the RES.  Public Service argues that the Commission cannot prohibit a QRU from selling RECs.  
5. Commission Findings
90. Public Service’s 2008 Compliance Plan does not include any requests to sell RECs nor does Public Service have any RECs that are about to expire.  It is clear that this issue is best addressed in a future rulemaking docket or even later when a request to actually sell RECs is made.  At that point, such a decision could be considered in the context of future development of REC markets and future carbon reduction requirements.  For these reasons, we decline to address the issue in this docket.
H. RESA

1. Banking of RESA Funds

p. Public Service’s Position

91. Public Service argues that it needs to start now to collect the money to acquire renewable resources that it has proposed in its 2007 Colorado Resource Plan in Docket No. 07A-447E because, beginning in 2015, a 2 percent maximum RESA rider will be insufficient to pay for those renewable resources.  Public Service states that a utility may collect and bank funds in one year to acquire more renewable resources during a subsequent year, so long as in any one year the customers’ bills are not increased by more than 2 percent.  Public Service contends that § 40-2-124, C.R.S., specifically determines what are “just and reasonable rates” and that the Commission has discretion to depart from the “used and useful” principle because the General Assembly has already set the level of rate increase that is acceptable for acquiring renewable resources.  

q. OCC’s and WRA’s Position 
92. Both the OCC and WRA maintain that Public Service may acquire more than the minimum amount of eligible energy resources as long as it does not exceed the maximum retail rate impact rule contained in § 40-2-124, C.R.S.  The OCC and WRA therefore contend that in order to maximize the procurement of eligible energy resources, Public Service may collect and bank the full amount of RESA allowable each year to avoid forfeiture of any funds not collected.  

r. Staff’s Position 
93. Staff states that it cannot find any authority prohibiting pre-funding of renewable projects by banking RESA funds.  The only relevant question, according to Staff, is whether the 2 percent retail rate impact rule is violated in any given compliance year.  
s. CF&I and Climax’s and CEC’s Position
94. CF&I and Climax argue that banking of RESA funds went against the “used and useful” principle that is fundamental to ratemaking. CF&I and Climax also contend that the banking of RESA funds presents intergenerational equity concerns.  CF&I and Climax argues that the Commission should interpret the 2 percent retail rate impact rule in a manner that would not allow a utility to accumulate funds prior to construction to avoid the above concerns. 
95. CEC argues that banking of RESA funds is prohibited by § 40-2-124, C.R.S., and the RES rules. CEC states that both make it clear that recovery of monies through the RESA is intended to collect only the funds necessary to recover the actual costs incurred in complying with the RES.  CEC argues that banking would sidestep the requirement that costs be prudent, reasonable, and incurred.  Instead, banking of RESA funds would have the effect of authorizing a utility to collect monies for measures that are still unidentified.  CEC contends that banking of RESA funds also violates the “used and useful” principle and presents intergenerational equity concerns.  
t. Commission Findings 
96. In order to determine whether Public Service may collect and bank RESA funds in one year to acquire more renewable resources during a subsequent year, we must balance two sets of policy considerations.  On one hand, utilities are encouraged to acquire minimum amounts of renewable resources and go beyond, provided that the retail rate impact is not exceeded.  On the other hand, utilities have a duty to maintain just and reasonable rates, which include the “used and useful” principle and intergenerational equity.  However, at this point Public Service is not banking any RESA funds.  We find that it is premature to determine whether banking of RESA funds is permissible.  Instead, this determination will be made during a future rulemaking or a future RESA filing.  

2. RESA Expiration

97. In Commission Decision No. C08-0203, we included an expiration date for the current RESA of 60 days from the final order in this docket.  However, for the reasons discussed above, Public Service may wish to defer any future RESA filing to either after Phase I or Phase II of the ERP.  Therefore, the expiration date for the current RESA will be deleted and Public Service may make a RESA tariff filing at any point the Company believes costs can be accurately established.  
3. RESA Interest Rate

u. OCC’s Position
98. Rule 3660(b)(I) states that interest shall accrue on the unexpended balance of funds collected from a forward-looking rider (the RESA) at the Customer Deposit Interest Rate (CDIR).  While the RESA is currently under collected, Public Service’s plan shows that by 2014 accumulated funds could reach approximately $95 million.  Given the magnitude of these pre-collections, the OCC advocates that the Company’s current after-tax weighted average cost of capital (ATWACC) be applied to these funds and that the CDIR, which is lower than the ATWACC, should apply to under collections.  This position would amount to asymmetrical interest treatment with CDIR applying to under collections and ATWACC to over collected amounts.

99. This recommendation is based on the relative differences in the cost of borrowing and lost opportunity cost between ratepayers and Public Service.  The OCC contends that the cost of borrowing and foregone use of monies for ratepayers is higher than for Public Service and the difference in these two interest rates serves as a proxy for this amount. 
v. Public Service’s Position 

100. Public Service has no objection to changing the interest rate to the average weighted cost of capital in order to better reflect the long term measure of the cost of money.  However, the Company opposes the asymmetrical treatment proposed by the OCC and instead support that the interest be symmetrical at the weighted average cost of capital.  Public Service believes the OCC’s asymmetrical interest is unfair and unrelated to the costs incurred to carry a negative balance. 

w. Staff’s Position

101. Initially, Staff proposed that the interest rate used for the Electric Commodity Adjustment (ECA) also be applied to the RESA.  The ECA is used to recover variable costs of purchased energy.  This seemed to be consistent since the RES costs are recovered from both the RESA and the ECA.  Public Service pointed out, however, that the ECA interest is adjusted quarterly while the RESA is adjusted only once per year.  After learning that Public Service was willing to accept a symmetrical interest rate at the after-tax weighted average cost of capital, Staff has shifted its position and stated in its Statement of Position the it would support such an arrangement.  

x. Commission Findings 

102. We have elected to defer the issue of banking RESA funds to a more appropriate docket.  It would be premature to make any finding on the interest rate until the greater issues are resolved.  We, therefore, deny OCC’s and Staff’s requests in this docket.  We would invite these parties to raise the issue again in a rulemaking proceeding when the structure of the RESA is at issue.
4. Allocation of RESA Funds to Small Projects

y. CoSEIA’s Position

103. CoSEIA suggests that a percentage of RESA funds be allocated to small solar projects (less than 10kW) that correlates to the percentage of RESA funds collected from the residential “R” ratepayer class. CoSEIA points to the fact that the industry that installs these types of system has produced many new businesses in Colorado, which provide local permanent jobs to residents of the state.  According to CoSEIA, large solar projects are typically constructed by out of state companies, produce only temporary jobs during construction, and result in few long-term job opportunities. 
z. Public Service’s Position 
104. Public Service strongly opposed this suggestion at the hearing.  First, Public Service mentions that the Rules do not require such an allocation and no specific analysis was provided by CoSEIA.  In addition, Public Service stated that on-site solar is currently more expensive than other forms of renewable generation and the RES requires only that 2 percent be from on-site solar.  If a significant portion of the RESA were allocated to small projects, either the RESA would need to be increased or fewer RECs would be generated, which is not in the interest of the ratepayers. 
aa. IEA and Ms Glustrom’s Position 
105. IEA agrees with Public Service that ratepayers are better served by procuring RECs in the most cost-efficient means possible but also stresses that a balance must be struck between the benefits mentioned above for small projects and the cost benefits of large projects. IEA also believes the Commission should require plans that implement a sustained orderly development of both of these industries.  

106. A rapid expansion and then rapid decline of the Colorado solar industry is a concern also expressed by Ms. Glustrom both at the hearing and in the Statement of Position.  She advocates that Staff work with Public Service, the Governor’s Energy Office, and other parties to address ways to ensure that the industry grows in an orderly and sustainable fashion. 

ab. Commission Findings 

107. We find no basis to allocate a certain portion of funds to any one or group of resource type and thus deny CoSEIA’s request.  Instead, this allocation is effectively addressed through the RES requirement of 4 percent solar energy of which 50 percent must be from on-site solar systems.  This language is sufficient to define any special treatment of solar program.  We find that no additional language for the specific allocation of funds is needed. Finally, we request that Public Service keep in mind the concerns expressed by IEA and Ms. Glustrom as it moves forward.

I. Calculation of the Retail Rate Impact

1. Public Service’s Position 

108. In its application, Public Service explained how it has implemented Rule 3661 to calculate the retail rate impact. In summary, the retail rate impact is the difference between two different Strategist model runs known as the RES and NoRES.  The RES plan, as defined by Rule 3661(h)(I), “should reflect the QRU’s plans and actions to acquire new eligible energy necessary to meet the renewable energy standard reflecting a gradual ramp-up to the twenty percent level.”  This is essentially the model for the “High 123” resource plan proposed in the ERP docket.  The No-RES plan, as defined by Rule 3661(h)(I), “should reflect the QRU’s resource plan that meets the QRU’s capacity and energy requirements over the RES planning period by replacing the new eligible energy resources in the RES plan with new nonrenewable resources reasonably available.”   The incremental amount between the RES and NoRES determines how much can be recovered through the RESA.

109. The RESA is intended to recover the incremental cost of eligible energy.  The portion of the total cost of power which would have otherwise been acquired from traditional sources is recovered through the ECA and is represented by what is called the “derived ECA costs.”  This amount is calculated by subtracting the retail rate impact calculated above from the actual total costs of eligible energy resources.  The amount is then added to the ECA rider. 
2. Staff’s Position 
110. Staff raised concerns about the non-incremental costs for renewables which were referred to above as the derived ECA costs.  Public Service forecasts that these costs will grow from $1.7 million in 2008 to $413 million in 2017.  Currently, these are energy-only purchases from resources not owned by Public Service and are thus recovered through the ECA.  However if, in the future, Public Service owns eligible energy resources, another mechanism may need to be introduced and the retail rate impact will need to be adjusted to account for these costs.  Otherwise, according to Staff, the true costs of eligible energy will not be transparent on the retail customer bill.  

3. CoSEIA’s and WRA’s Position. 
111. Both CoSEIA and WRA were concerned that the retail rate impact calculation did not include the benefits of eligible energy resources and left out the costs of traditional resources.  WRA argued that direct costs such as the administration of contracts and management of fuel as well as cost associated with dealing with pollutants were missing. CoSEIA’s position was similar, but it was based on non-price factors such as new jobs, development of rural communities, minimizing water use, and diversification of energy resources.

112. Public Service addressed these issues at the hearing.  In response to WRA, Public Service argued that since the RES and NoRES are determined through Strategist, the respective models would take into account all assumptions currently considered in a typical resource plan. With respect to the societal benefits mentioned by CoSEIA, Public Service answered that the goal is to account for any costs that impact actualy utility bills. 
ac. IEA’s Position 
113. IEA reintroduced the idea of a “time-fence” and further developed this concept during the hearing.  The main issue here is at what point in time should the No-RES model start taking eligible resources and replacing them with new non-renewable resources. Various positions could be taken.  IEA advocated that no time fence is appropriate and all hydro, wind, biomass, and other resources would be recalculated as non-renewable in the No-RES plan.  
4. Commission Findings 

114. The method for calculating the retail rate impact needs to be addressed, but not as part of a compliance plan application docket.  Rather, we expect that this issue will be one of the primary topics to be addressed in a future rulemaking.  

J. Rule Waivers

1. Waiver of Rule 3661(h)(I)
ad. Public Service’s Position
115. As mentioned above, there is some confusion regarding the methodology prescribed by Rule 3661(h) for calculating the retail rate impact.  Public Service requested a permanent waiver of the last sentence of Rule 3661(h)(I), which requires that commercially operational eligible energy resources be considered “sunk” and not recalculated as non-renewable resources in the No-RES plan.  As a result, neither the cost nor the benefits of these resources would be accounted for in the retail rate impact. When considered along with Rule 3661(h)(II), which requires that the costs of the resources acquired for compliance be included in the calculation, the result is that the costs but not the benefits of commercially operational eligible energy resources are factored into the calculation of the retail rate impact.

116. If the Commission were to grant this waiver, Public Service also requests that the Commission make permanent the waiver granted in Decision No. C07-0676, which considered the four renewable energy resources acquired under the 2005 All Source RFP to be “sunk.”
 In Decision No. C07-0676, the Commission initially presumed that these resources would be considered sunk once commercially operational under the very sentence that is now the subject of the waiver. Thus, if a waiver of Rule 3661(1)(I) is granted, these resources could inadvertently become a part of the retail rate impact.

ae. Staff’s Position 
117. Staff stated during the hearing that after further discussion with Public Service it believes the waiver of Rule 3661(h)(I) and the resulting methodology is a sufficient interim solution, but maintains that it does not address the problem in the long term.  Staff advocates that the waiver be temporary and that it will support the waiver only until the Commission completes the anticipated rulemaking that will address the time fence issue and result in a more clear description of the retail rate calculation.  

af. Other Parties’ Positions 

The other parties, including OCC, IEA, and WRA, commented on the retail rate calculation generally and not specifically whether the last sentence of Rule 3661(h)(1) should be waived.  The only real point of contention on the waiver itself was whether it should be 

118. permanent or temporary.  The intervening parties agreed that the waiver should be temporary while Public Service advocated for a permanent waiver.

119. The consensus argument for a temporary waiver is that a permanent waiver amounts to a rulemaking, which is not the scope of this docket.  Public Service, however, contends that a permanent waiver does not prevent the Commission from changing the rule later and would eliminate uncertainty with respect to contracts entered into before the rulemaking.
ag. Commission Findings 
120. The actual waiver does not seem to be at issue and we see no reason to deviate from the interpretation of the retail rate impact calculation agreed upon by the parties.  We therefore find good cause to waive the last sentence of Rule 3661(h)(I), whether it should be permanent or temporary.  While we will address this rule in a rulemaking as mentioned above, any contracts entered into prior to that rulemaking will not be impacted by determinations made in that rulemaking.  
2. Waiver of Rule 3662(a)(XI)
ah. Public Service’s Position

121. Rule 3662(a)(XI) was written to address the situation where a QRU, either investor-owned or a cooperative electric association, has not met compliance and has reached the maximum 2 percent rate impact.  However, if the gas prices were to unexpectedly increase, additional funds would become available.
  The rule requires that a QRU should then use these funds toward compliance.  Public Service is concerned about the reverse situation though, when decreasing gas prices would result in less available funds than anticipated and cause Public Service to exceed the 2 percent cap. As a result, Public Service would need to implement clauses in its eligible energy contracts to unwind them in the event this situation became real.

122. Public Service has requested a permanent waiver of Rule 3662(a)(XI).  This rule requires a QRU to recalculate the retail rate impact at the end of each year using actual compliance values.  By waiving the rule, Public Service would not be required to conduct this “post mortem” calculation. 

ai. Staff’s Position 
123. Staff recommends denying the waiver because it does not contemplate the scenario that Public Service is concerned about.  The rule pertains only to situations when the QRU is not in compliance, not the situation for which Public Service seeks a waiver.

124. Public Service states that it would accept the interpretation of Rule 3662 offered by Staff in lieu of a waiver.  Public Service’s suggested language is: “[t]he rule only applies in the situation where a utility has not met the Renewable Energy Standard because the utility has been limited by the retail [rate] impact calculation and the retrospective recalculation would increase the headroom under the retail rate impact rule to allow the utility to acquire more Eligible Energy.”

aj. OCC’s Position 
125. The OCC agrees with the Company’s analysis and supports that such an interpretation adds unnecessary risks to contracts and is not good public policy.  The OCC, however, notes that a rulemaking should be conducted to address this issue in the long term and thus advocates for a temporary waiver.
ak. Commission Findings 
126. The solution presented by Staff and offered as an alternative by Public Service adequately addresses the issue.  We adopt the interpretation of Rule 3662 offered by Staff.  We therefore interpret Rule 3662 to apply only in a situation where a utility has not met the RES because the utility has been limited by the retail rate impact calculation and where the retrospective recalculation would increase the headroom under the retail rate impact rule to allow the utility to acquire more eligible energy.

K. Monthly Reports

127. Staff recommends that the Commission order Public Service to continue submitting monthly reports as required by Commission Decision No. C07-0676, at ¶ 175.  This recommendation was not opposed by the Company or any of the other intervening parties.  We agree with Staff that Public Service shall continue to submit these reports as previously agreed.
II. ORDER

A. The Commission Orders That:

1. The 2008 Renewable Energy Standard Compliance Plan filed by Public Service Company of Colorado (Public Service) on November 23, 2007, and amended on March 3, 2008 is approved with the following modifications and clarifications:

a.
We approve of Public Service’s proposed Solar*Rewards contract changes limited to the terms under which the contracts were approved in Decision No. C07-0676 and as discussed above.

b.
We approve of changes Public Service has proposed to the definition of on-site solar in order to address multi-unit dwellings, consistent with the discussion above.

c.
We approve of Public Service’s proposal to establish a threshold for the maximum solar electric generating system of 120 percent of average annual consumption. 

d.
We approve of Public Service’s practice to deny requests to split or install multiple meters consistent with PUC Tariff 7 and the Standards for Electric Installations.

e.
We deny the request by Colorado Solar Energy Industries Association to waive requirements for an external disconnect switch but require Public Service to address the matter, consistent with the discussion above.

f.
We deny Colorado Solar Energy Industries Association’s request to waive the requirements for liability insurance for on-site solar installations.

g.
We find that the 1.5 REC multiplier available to community projects as defined by § 40-2-124(1)(c)(A), C.R.S., will apply to the portion of the generation attributable to a community-based entity. The remaining ownership stake not held by a community-based entity will receive a 1.25 REC multiplier.  As the ownership percentages may change over the life of the contract, these multipliers shall change accordingly. 

h.
We find that Public Service shall verify the level of community ownership receiving the 1.5 multiplier, consistent with the discussion above.

i.
We grant no presumption of prudence to Public Service’s plan for procuring 25 MW of central solar resources, consistent with the discussion above.
j.
We order Public Service to continue to submit monthly RES reports.

2. We find that eligible energy resources selected under § 40-2-123, C.R.S., are separate from such resources under § 40-2-124, C.R.S., and will not be factored into the retail rate impact unless otherwise specifically designated.

3. We find that the expiration date for the current Renewable Energy Standard Adjustment (RESA) will be deleted and Public Service may make a RESA tariff filing at any point the Company believes costs can be accurately established.  
4. We deny the Staff of the Commission’s and the Colorado Office of Consumer Counsel’s requests to waive Rule 3660(b)(I) and apply a different interest rate to the RESA balances.
5. We deny the request by Colorado Solar Energy Industries Association to allocate specific RESA funds to residential solar programs. 

6. We grant Public Service’s request for a permanent waiver of Rule 3661(h)(I) and make permanent the waiver to consider the four resources procured prior to the passage of Amendment 37 as sunk. 

7. We deny Public Service’s request for waiver of Rule 3662(h)(XI) and instead interpret the rule to only apply in the situation where a utility has not met the Renewable Energy Standard because it has been limited by the retail rate impact calculation and the retrospective recalculation would increase the headroom under the retail rate impact rule to allow the utility to acquire more eligible energy.
8. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING
May 9, 2008.
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� See Exhibit 7.


� See Exhibit 3.


� See Exhibit 5.


� See Exhibit 3.


� See Exhibit 25.


� See Exhibit 34.


� See Exhibit 37.


� We expect that a rulemaking proceeding will be commenced after one full RES compliance cycle which includes a Compliance Plan and a Compliance Review Report.  We expect that Public Service’s 2007 Compliance Review Report will be filed in July of this year. 


� See Exhibit 13.


� Mr. Pardington did not pre-file testimony in this docket.


� See Exhibit 34.


� See Exhibit 14.


� See Exhibit 16.


� See Exhibit 24.


� See Exhibit 16.


� As a general policy matter with respect to the RES rules; the applicable Qualifying Retail Utility who is purchasing the power will be responsible for this verification.


� See Transcript, day 4, pp. 147-148.


� See Exhibit 15.


� Public Service also included a third approach known as the EPRI project but no RFP has been issued and the timeframe on this project is undetermined. It therefore is not considered an option.


� See Exhibit 29.


� Staff also contended that the JDG was equivalent to a 20-year out-of–state REC purchase agreement.


� See Exhibit 25.


�From the hearing transcript day 4 page 123, Mr. Shafer noted that this position was his own and he had not conferred with the OCC.


� See Decision No. C07-0676, at ¶37.


� Additional funds become available because the No-RES model of the incremental cost would become more costly reducing the actual incremental cost.


� Statement of Position of Public Service Company of Colorado, page 24.





2

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












