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I. BY THE COMMISSION
A. Background  

1. This matter comes before the Commission on an Application for Rehearing, Reargument, or Reconsideration (RRR) of Decision No. C08-0369. The Application was jointly filed by Ms. Nancy LaPlaca and Ms. Leslie Glustrom (collectively referenced as Petitioners) on April 23, 2008.

2. Petitioners are filing a RRR of Decision No. C08-0369.  Decision No. C08-0369 granted an Application for a Certificate of Public Convenience and Necessity (CPCN) filed by Public Service Company of Colorado (Public Service or Company) for two combustion turbines at the Fort St. Vrain Generating Station and for an Amendment to its contingency resource plan.  Decision No. C08-0369 also required Public Service to initiate expanded demand side management (DSM) strategies.  Notably, the decision did not accept a Stipulation entered into and offered for approval by Public Service, the Office of Consumer Counsel, and Trial Staff.  The decision also articulated that our approval of the Application and project would be subject to a rebuttable presumption of the prudence of its costs up to $192,177,100.

3. In the Application for RRR, Petitioners assert several arguments.  These include:  1) Need to reconsider due to failure to comply with key laws and regulations; 2) Need to reconsider decisions on reserve margin, presumption of prudence, and evidentiary rulings; 3) Need for reargument because key issues were ignored or minimized; and 4) Need for rehearing because large changes regarding oil prices, the economy, and other state Commission proceedings have occurred since the close of hearings in this docket.

4. On April 29, 2008, Public Service filed a Motion to Strike.  Public Service seeks to strike pages 16 through 21, which correspond to Section IV of the Application for RRR, along with the attachments to the RRR because the attachments and the discussion in heading IV of the Application include issues and events not introduced into the record.  Public Service also notes that, not only are Petitioners introducing improper evidence after the close of the record, but they are introducing it in a pleading that under Rule 1308(a) of the Commission’s rules may not have a Response.  
5. On May 5, 2008, Petitioners filed a Response to the Motion to Strike.  In opposition to the Motion, Petitioners argue that a RRR is different from a judicial review of a decision and that it is not clear to Petitioners what “procedural rules” they are violating.  Petitioners voluntarily withdrew Attachment 3 but otherwise objected to the Motion to Strike.  
B. Discussion and Findings of Fact

1. Motion to Strike

6. The arguments contained in pages 16 through 21 and the supporting attachments go toward Petitioners’ reasons for requesting a rehearing due to changes which have, or might have occurred, since the proceedings in this docket.  Petitioners’ arguments are appropriate to raise when requesting a hearing and Public Service’s Motion to Strike is denied.
2. Application for Rehearing, Reargument, or Reconsideration

a. Need to Reconsider-Failure to Comply with Key Laws and Regulations
7. Petitioners argue that Decision No. C08-0369 fails to comply with laws and regulations including § 40-2-123(1), C.R.S., § 40-3-101, C.R.S., and 4 Code of Colorado Regulations (CCR) 723-1-3102(b).
8. Regarding § 40-2-123(1), C.R.S., Petitioners maintain that we declined Motions that were intended to help secure compliance with the statute and even failed to mention the statute in Decision No. C08-0369.  Additionally, Petitioners argue that we failed to address the potential for third-party demand response firms or measures taken in California to avoid blackouts.  Petitioners also note that Ms. Glustrom filed two motions intended to further compliance with § 40-2-123(1), C.R.S., which we rejected.  Petitioners also argue that, without third-party demand response aggregators to address the reserve margin issue, we cannot comply with § 40-2-123(1), C.R.S.

9. Section 40-2-123(1), C.R.S., states:

The commission shall give the fullest possible consideration to the cost-effective implementation of new clean energy and energy efficient technologies in its consideration of generation acquisition for electric utilities, bearing in mind the beneficial contributions such technologies make to Colorado’s energy security, economic prosperity, environmental protection, and insulations from fuel price increases.  The commission shall consider utility investments in energy efficiency to be an acceptable use of ratepayer moneys.  
10. Repeatedly, we expressed our concern about clean energy and energy efficient technologies in Docket No. 07A-469E being an alternative to the two proposed turbines.  Although we must consider new clean energy and energy efficient technology, we must do so using proper evidence adduced pursuant to the Colorado Revised Statutes and the Commission’s Rules of Practice and Procedure.  We cannot disregard its rules of evidence and procedure so that parties advocating for clean energy and energy efficient technology may introduce evidence improperly and unfair in a matter that is to other parties.  See 4 CCR 723-1-1501.  The purpose of the Commission’s Rules of Practice and Procedure, including its evidence procedures, is to “ensure orderly and fair treatment of all parties.”  See 4 CCR 723-1-1003(a).
11. Throughout the Fort St. Vrain (FSV) docket, we discussed and acted in accordance with § 40-2-123(1), C.R.S.  In every step of this docket, we have given the fullest possible consideration to clean energy and energy efficient technology presented through proper evidence and testimony by the parties.  In one of the initial decisions regarding the procedure and scope of the docket, Decision No. C08-0075, we required all parties to address the following concerns:  options available to the Commission at this stage of the project and going forward; effect of a DSM/energy efficiency program for reducing 2009 and future peak demand; what alternatives were evaluated (e.g., demand curtailment, Power Purchase Agreement (PPA), energy conservation, etc.) and how it was determined that the self-build alternative was best to address this short-term capacity shortfall; what DSM and energy conservation programs provide solutions; how can this situation be avoided when retaining future similar resources; and specific alternatives that will solve the 2009 summer peak load issue, among other concerns.    
12. In the final decision granting the Application, Decision No. C08-0369, we devoted a significant portion of our analysis to DSM and to the concerns raised by Petitioners and Ratepayers United of Colorado.  We ultimately concluded that the testimony and evidence did not support any proposition that a combination of other alternatives could reliably substitute for the two FSV turbines. See Decision No. C08-0369 (Order), ¶ 38.  We also directed Public Service to issue Requests for Proposals to third party demand response aggregators by July 1, 2008.  Additionally, we insisted on a “robust effort by [Public Service] to spur growth in various demand-side measures.”  Id. ¶ 64.  In addition, we mandated a more vigorous implementation of the Saver’s Switch program.  See Order, ¶ 67.   


13. The Commission has “very extensive and broad powers…in exercising any power, the interest of the public should always be given first and paramount consideration.”  Public Service Co. v. Public Utils. Comm’n, 350 P.2d 543 (1960) (emphasis added).  It is the Commission’s paramount duty to ensure that any proposed project is in the public interest and provides adequate service at just and reasonable rates.
14. We consistently requested that parties submit information regarding demand response and demand response alternatives in addition to other methods of deriving clean energy and energy efficiency.  Although we granted Public Service’s request for approval of the two turbines, we did not do so without careful deliberation, and with full consideration of all alternatives mandated by § 40-2-123(1), C.R.S.  This consideration is manifest in the record and in our written decisions in Docket No. 07A-469E.    
15. Section 40-2-123(1), C.R.S., does not mandate that the Commission require or approve applications only if they use clean energy or energy efficient technology—the statute requires us to “consider,” not “adopt,” these alternatives.  
16. In sum, we find that we acted in accordance with § 40-2-123(1), C.R.S., and based our decision on our consistent consideration of clean energy and energy efficient technologies and other alternatives.
17. Petitioners also contend that the decision did not comply with the “just and reasonable” language of §§ 40-2-101(1) and (2), C.R.S., regarding rates, charges, services, and facilities.  In support of the assertion, Petitioners discuss how costly and unnecessary the turbines are for 2009 and beyond. They also submit that if demand side programs increase and FSV turbines are installed, Public Service will have more than a 16 percent reserve margin and energy would be cheaper to produce.
18. Petitioners also argue that Public Service’s claim that the self-build option would provide savings is questionable based on the details provided in Ms. Glustrom’s post-hearing statement.  Petitioners also point out that the price of natural gas will increase and the operation of the FSV turbines will be constrained by air permit regulations.  
19. Section 40-3-101, C.R.S., applies to the regulation of rates and charges.  The relevant part of § 40-3-101(1), C.R.S.,  provides that “[a]ll charges made, demanded, or received by any public utility for any rate, fare, product, or commodity furnished or to be furnished or any service rendered or to be rendered shall be just and reasonable…”  The next subsection reads  “Every public utility shall furnish, provide, and maintain such service, instrumentality, equipment, and facilities as such shall promote the safety, health, comfort, and convenience of its patrons, employees, and the public, and as shall in all respects be adequate, efficient, just, and reasonable.”  § 40-3-101(2), C.R.S.
20. The statute applies to instances in which the Commission presides over a utility’s rate-setting process whether via a rate case or by approval of charges against rate-paying consumers.  See, e.g., CF&I Steel, L.P. v. Public Utils Comm’n, 949 P.2d 567 (Colo. 1997); Silverado Comm. Corp. v. Public Utils Comm’n, 893 P.2d 1316 (Colo. 1995); Colo. Office of Consumer Counsel v. Public Service Co. of Colo., 877 P.2d 867 (Colo. 1994).  
21. Regarding the CPCN for Public Service’s two combustion turbines, § 40-3-101, C.R.S., does not directly apply.  Petitioners base their argument for the violation of the statute on transcripts and post-hearing statements which suggest that the electricity will cost in excess of 30 cents/kWh due to the turbines.  However, the purpose of Docket No. 07A-0469E is not to determine what rates and charges apply to ratepayers from the construction of the two turbines.  Rather, the purpose of this docket is to consider an Application for a CPCN to construct facilities.  
22. During this docket, we did consider the future implications this project would have on ratepayers.  In Decision No. C08-0369, we articulated that Public Service asserts that ratepayers would indeed save $14,523,299 by installing the turbines.  However, we grant Public Service a rebuttable presumption of prudence only for the costs up to the $192,177,000.  Additionally, we reiterated that “the appropriateness of costs of the project is a separate matter” and can be raised during the next rate case.  At that point, the provisions of §§ 40-3-101(1) and (2), C.R.S., will be applicable to the FSV combustion turbines.
23. Therefore, we find that we have met the requirements of § 40-3-101(1), C.R.S., to the extent it pertains to the costs associated with the Application for CPCN.
24. Petitioners also contend that we failed to comply with 4 CCR 723-1-3102(b), particularly Sections XIII and IX, when we granted the Application for a CPCN.  Rule 3102(b) lists information which must be included in an Application for CPCN.  Sections VIII and IX of Rule 3102(b) require an application for approval to construct or operate facilities to include information on alternatives studied, costs, and criteria, prudent avoidance measures considered, and justification for measures selected to be implemented.
25. Petitioners argue that the information provided was cursory, rather than a serious study of alternatives, costs of alternatives, prudent avoidance measures, and justification.  They contend that demand response measures were not considered, and Public Service failed to provide meaningful information on the alternatives and the relevant analyses on alternatives.  Additionally, the Commission failed to discuss Rule 3102(b) requirements.

26. In response to Petitioners’ Rule 3102(b) argument, we clarify that this Application is a modification to an existing energy resource plan on file with the Commission and adds to or modifies information filed in the energy resource plan.  This Application requested an Amendment to the Company’s contingency plan, and, therefore, Commission Rule 3615, Amendment of an Approved (Resource) Plan, applies.

27. Under Rule 3615, Public Service was required to identify each proposed amendment and state the reason for each proposed amendment, in addition to its other relevant obligations under the Commission’s rules.  In its Application, Public Service provided all required information to meet Rule 3615.

28. Through the course of this docket, we discussed and thoroughly considered the alternatives to this application as raised by the Parties.  Many colorable arguments were presented, but the capacity deficiency resulting from the termination of the Squirrel Creek PPA, combined with insufficient firm capacity from other resources, presented a difficult and serious situation.  We have fulfilled our obligation to ratepayers within our jurisdiction by ensuring adequate, reliable service.

29. In addition to meeting Rule 3615 requirements, Public Service met the requirements of the applicable portions of Rule 3102(b) by providing discussion regarding alternatives to the combustion turbines, pros and cons of the alternatives, and reasons why the combustion turbines were proposed.  
30. We find that Public Service has adequately satisfied the requirements of Rule 3615 with this Application for a CPCN as an Amendment to its resource plan and Rule 3102(b) as applicable with respect to analysis of alternatives.  For the reasons indicated above, we find no deviations from § 40-6-114, C.R.S., and Rule 1506.  We therefore deny Petitioners’ request to reconsider.

b. Petition to Reconsider Decisions on Reserve Margin, Presumption of Prudence, and Evidentiary Rulings

31. Petitioners allege that Decision No. C08-0369 fails to properly address the issue that the 16 percent reserve margin is exceeded with the 113MW of additional transmission import capacity.  They argue that, as a result, ratepayers will be paying for capacity to preserve a generous reserve margin.  Additionally, Petitioners claim the 16 percent reserve margin will be exceeded in 2010 to 2012 and most likely in proceeding years as well.

32. We discussed this complex issue at great length in our deliberations and considered the variety of actions we could take regarding the reserve margin issue.  We also discussed the new reserve margin study that will be submitted to the Commission in several months.  Given the previous decision and the pending submittal of a new reserve margin study, we found it was inappropriate to establish an adequate reserve margin less than the 16 percent value previously established by the Commission.   We find there is no error in maintaining a 16 percent reserve margin, and that this is appropriate to ensure system reliability during the summer 2009 peak load. 

33. Petitioners also allege that our grant of the presumption of prudence for these combustion turbines in Decision No. C08-0369 is unlawful and inappropriate.  The presumption of prudence granted in Decision No. C08-0369 meets Rule 3615 as discussed above, is consistent with the resource planning rules and process, complies with the law, and is appropriate.

34. Petitioners also allege the Commission’s rulings and decisions on evidence in Decision No. C08-0341 and decisions issued on February 11, 2008 were inappropriate and incongruent with § 40-6-101(4), C.R.S., and Commission Rule 1501(a).  These decisions addressed Ms. Glustrom’s Response to the Motion in Limine filed by Public Service, and her Response to the Motion to Strike Portions of Ms. Glustrom’s Cross Answer Testimony filed by Public Service.

35. We find that the decisions made on evidence in this docket were consistent with the record, appropriate, and lawful.  

36. Ms. Glustrom asserts the Commission erred in her Statement of Position.  Ms. Glustrom states that in her answer testimony she focused on the possibility of reducing the reserve margin for one year.      

37. We will clarify in our order that Ms. Glustrom stated that there is a possibility of reducing the reserve margin for one year, rather than the statement in Decision No. C08-0369 that Ms. Glustrom argued that the reserve margin should be reduced from 16 percent to 12 percent.  However, this does not change the conclusions we reached.
38. We find the decisions we made regarding reserve margin, presumption of prudence, and evidentiary rulings in Decision No. C08-0369 are lawful and appropriate.  For the reasons indicated above, we find that Decision No. C08-0369 complied with Colorado statutes and Commission rules, including § 40-6-114, C.R.S., and Rule 1506, and accordingly, we deny Petitioners’ request to reconsider.
c. Need for Reargument-Key Issues were Ignored or Minimized

39. Petitioners allege that Decision No. C08-0369 fails to recognize the effects on other combustion turbines with the addition of the FSV project.  Specifically, petitioners indicate that the installation of the FSV turbines was driven by the need to meet reserve margin will idle other existing turbines such as the Spindle Hill turbines that were installed in 2007.  

40. We thoroughly discussed this issue and, further, requested that Public Service produce exhibits to show the dispatch stack of the combustion turbines installed on its system so as to better understand this aspect of system operations.  The fundamental issue in this docket is the reliability of the system and its ability to meet peak summer load in 2009 and the 16 percent reserve margin.  We are satisfied that these combustion turbines offer an appropriate solution to these concerns.  

41. Petitioners also allege the combustion turbine technology could soon be obsolete because it cannot be hybridized with concentrating solar power (CSP) in the northern section of the state.  Additionally, Petitioners assert that, once CSP begins to fulfill many of the same functions as gas turbines at a fraction of the cost, the FSV turbines run the strong likelihood of turning into stranded assets, which will not ensure rates are just and reasonable.

42. We heard testimony on the issue of combustion turbine technology becoming obsolete during the evidentiary hearings based on fuel costs, emissions restrictions, and emerging clean generation resources.  However, it is speculative to assert a viable technology today will soon be obsolete and result in stranded costs to the ratepayers.  We find the obsolescence argument to be speculative and unfounded.  Accordingly, we deny reargument on this issue.   

43. Petitioners also allege the Commission failed to address the “Squirrel Creek Power Purchase Agreement + 10 years assumption” used by Public Service.  This assumption added $300,000,000 to the Squirrel PPA which is not subject to ratepayer responsibility, thereby skewing the results by that amount.  Petitioners allege the assertion by Public Service that ratepayers will save $14,000,000 is based on a faulty assumption.

44. Our decision was based on what was known to be feasible as included in the record.  We are not willing to reargue this issue now and risk system reliability during the summer 2009 peak load, while maintaining a 16 percent reserve margin based on what Public Service should have done.  We have expressed our concern to Public Service regarding the expedited nature of this project and the quantity of options presented to us.  We expect a similar scenario will not occur in the future.    

45. We find that our decision regarding reserve margin, presumption of prudence, and evidentiary rulings in Decision No. C08-0369 lawful and appropriate.  For the reasons given above, we find that Decision No. C08-0369 complied with Colorado statutes and Commission rules, including § 40-6-114, C.R.S., and Rule 1503, and accordingly, we deny Petitioners’ request to reconsider.
d. Need for Rehearing-Large Changes have Occurred since the Close of the Hearing in this Docket

46. In addition, Petitioners argue that the economy has faltered and oil has exceeded $117 per barrel, which could have a ripple effect of increasing the cost on other fossil fuel costs, including natural gas.  Accordingly, Petitioners contend that hearings should be held to assess whether these potential cost increases for fuel, combined with the high cost of the FSV turbines, would be a detriment to ratepayers and not be a prudent investment.    
47. In addition, Petitioners maintain that Public Service’s recent acknowledgment of rapidly increasing natural gas prices was not clearly presented during the course of this docket.   Accordingly, hearings should be held to further assess the wisdom of making a 35-year commitment to the FSV turbines that cannot be hybridized with CSP.  

48. Petitioners also assert that Arizona Public Service’s recent announcement of a 280MW CSP plant with six hours of thermal storage and generating electricity at an estimated 14 cents per kilowatt hour would be half the cost of the FSV turbines.  Petitioners concede there is probably not enough time to install a CSP facility to meet the 2009 summer peak load; but that the summer 2011 time frame can be met.  This technology would help Colorado “turn the corner” from its reliance of fossil fueled generation resources to a more diversified generation resource portfolio utilizing cleaner technologies. We find these arguments do not qualify for rehearing because Public Service would still be unable to meet the summer 2009 peak loads and associated reserve margin of 16 percent if Petitioners’ allegations and suggestions were true.  Markets have been trending upwards for sometime, including while this docket was being heard by the Commission, and should have been raised during such time by Petitioners.   The argument regarding linkage of fossil fuel prices is not substantiated and is speculative.  Additionally, ongoing events do not render a Commission decision unjust or unlawful.  

49. Furthermore, we should note that the Commission’s decisions are not made in a vacuum.  Energy issues continue to change, and while relevant events do occur after a Commission decision is made, they do not necessarily render the decision unlawful or unjust.  We are aware that this is not a static environment, particularly regarding energy and natural gas, and we make our decisions within this context.
II. ORDER
A. The Commission Orders That:
1. The Motion to Strike filed by Public Service Company of Colorado on April 29, 2008 is denied.

2. The Application for Rehearing, Reargument, or Reconsideration of Decision C08-0369 filed by Nancy LaPlaca and Leslie Glustrom on April 23, 2008 is denied, in its entirety consistent with the discussion above.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 14, 2008.
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