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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of the Petition of Peetz Cooperative Telephone Company (Peetz or Petitioner) for High Cost Support Mechanism (HCSM) Funding, filed on December 17, 2007, pursuant to Commission Rules 4 Code of Colorado Regulations (CCR) 723-1-1304, 723-2-2847 and 723-2-2855.  The Colorado Office of Consumer Counsel (OCC) intervened as of right in this matter.
2. Peetz currently receives $9,461 in annual HCSM funding.  Peetz represents that it qualifies for and seeks annual HCSM support funds in the amount of $26,441.  Specifically, Peetz represents that it is eligible for funds from the HCSM for support for High Cost Loops in the amount of $4,499.  In addition, Peetz represents it is also eligible for funds from the HCSM for support for local switching and exchange trunk costs in the amount of $21,942.  In summary, Peetz is seeking supplemental HCSM of $16,980 – in addition to its current funding amount of $9,461 – for a total annual HCSM amount of $26,441.

3. Now, being fully advised in the matter, we grant the Petition for HCSM funding, grant OCC’s motion to withdraw its intervention, and deny Peetz’s request for award of litigation expenses.

B. Background

4. Peetz is a certified provider of local exchange and other telecommunications services to approximately 232 customers in Colorado.  Peetz is also a “rural telecommunications provider” as that term is defined pursuant to both state and federal law.  It is also a “provider of last resort” and has been certified by this Commission as an Eligible Telecommunications Carrier for the purpose of receiving Federal Universal Service support.  As an incumbent rural local exchange carrier, Peetz is an Eligible Provider under Rule 4 CCR 723-2-2847 for the purpose of seeking support from the Colorado HCSM.

5. Peetz initiated this petition for HCSM support pursuant to the provisions of Commission Rules 4 CCR 723-2-2847 and 4 CCR 723-2-2855.  The Petitioner states that it requires supplemental HCSM support as authorized by Colorado law and this Commission’s applicable rules.

6. Peetz currently receives $9,461 in annual HCSM funding.  The Petitioner seeks annual HCSM support funds in the amount of $26,441.  Therefore, Peetz is requesting supplemental HCSM funds of $16,980.

7. Notice of the petition was posted on the Commission’s web site on December 19, 2007.  Interventions were due on or before January 18, 2008.  On January 18, 2008, the OCC filed its Notice of Intervention of Right and Request for Hearing (Intervention of Right).

8. On February 2, 2008, Peetz filed its Response in Opposition to OCC’s Notice of Intervention of Right.  Peetz also indicated its intention to seek reimbursement of all of its subsequent litigation costs which arise for all proceedings that post-date the OCC “intervention of right”.  On February 8, 2008, Peetz filed its Notice of Supplemental Exhibits to its petition.

9. On March 7, 2008, we issued Decision No. C08-0240 captioned “Order Referring Petition to Administrative Law Judge for Settlement Conference.”  That Order referred the matter and the remaining unresolved issues to a “Settlement ALJ” and directed that the Administrative Law Judge (ALJ) file a report with the Commission no later than April 15, 2008, informing the Commission of the results of the settlement conference.

10. On March 11, 2008, the ALJ issued an Interim Order in Decision No. R08-0262-I which established March 20, 2008 as the date for the Settlement Conference and which also set out procedures for the Conference and required each of the Parties to file a Confidential Settlement Memorandum under seal with the ALJ in advance of that Conference.

11. Settlement Memoranda were duly filed and the Parties met with the Settlement ALJ at the appointed time, engaged in negotiations, but were unable to reach agreement.  On March 28, 2008, the ALJ issued Decision No. R08-0337-I, which reported on the Settlement Conference conducted on March 20, 2008.  The ALJ reported that:  “Despite good faith efforts made by and on behalf of both parties, the settlement conference did not result in a settlement acceptable to all parties.”

12. On April 1, 2008, the OCC filed a Motion to Withdraw Intervention and Request for Waiver of Response time in this docket.  The motion indicates that while the OCC does not concede the merits of the issues raised in its Intervention of Right, it nonetheless filed its motion to withdraw in order to address concerns of regulatory efficiency as expressed by the Commission in previous dockets.

13. On April 7, 2008, Peetz filed a Motion Requesting Award of Litigation Costs.  On April 8, 2008, OCC filed its Response to Peetz’s Motion Requesting Award of Litigation Costs.

14. Now being fully advised in the matter, we grant the Petition for high cost support funding, but deny the motion to recover litigation costs consistent with the discussion below.

C. Analysis

1. Peetz’s HCSM Eligibility for High Cost Loop Support
15. Peetz requests high cost loop support under Rule 2855(a) in the amount of $4,499.  Peetz used the National Average Cost Per Loop as presented in Colorado Public Utilities Commission Staff’s Colorado High Cost Support Mechanism factors letter of November 8, 2007 which was included in the Petition as Attachment D.  

16. We find, based on the information provided by Peetz in its Petition, as well as applying the policy standards set forth in Decision No. C07-0919, that Peetz has made a proper showing of eligibility for high cost loop support under Rule 2855(a) in the amount of $4,499.  Therefore, we find that Peetz is entitled to receive high cost loop support in that amount.

2. Peetz’s HCSM Eligibility for High Cost Switching Support and High Exchange Trunk Costs

17. Peetz also requests high cost switching support and high exchange trunk costs support under Rules 2855(b) and 2855(c) in the amount of $21,942.  

18. We find, based on the information provided by Peetz in its Petition, as well as applying the policy standards set forth in Decision No. C07-0919, Peetz has made a proper showing of eligibility for high cost switching support and high exchange trunk costs support under Rules 2855(b) and 2855(c) in the amount of $21,942.  

3. Effective Date of Peetz’s HCSM Support

19. In Decision No. C07-0919, the Commission found it was reasonable and appropriate to authorize HCSM support retroactive to the expiration date of the 30-day notice period.  In this case the 30-day notice period expired on January 18, 2008.  Therefore, we find that the effective date of Peetz’s HCSM draw to be January 18, 2008.

4. OCC’s Motion to Withdraw Intervention and Request for Waiver of Response to OCC’s Investigatory Docket

20. We find OCC has provided good cause and we will grant their Motion to Withdraw their Intervention and waive response time.

5. Motion Requesting Award of Litigation Costs 

21. The Peetz Petition for HCSM support seeks $16,980 in supplemental eligibility for litigation costs it claims it incurred as a result of OCC’s intervention.  As a result of litigation process costs incurred by it subsequent to the OCC’s “Intervention of Right,” Peetz maintains it has incurred litigation expenses which approach two-thirds of its supplementary eligibility request.  Peetz argues that while the OCC may see its withdrawal from this docket as a matter of “regulatory efficiency,” Peetz sees the withdrawal as a concession that the OCC intervention was unnecessary.  Additionally, Peetz argues that the process costs it incurred as a result of the OCC intervention resulted in exactly the outcome here – litigation costs that approach the actual HCSM support amount -- which this Commission has previously cited as the basis for its decision to adopt a stream-lined HCSM filing process.  Accordingly, Peetz seeks recovery of all of the incurred costs and expenses as a result of the OCC’s intervention.

22. According to Peetz, Staff has fulfilled its role in this matter, which is to merely assess, evaluate, and confirm a HCSM applicant’s submission of financial information that meets the Commission’s rule requirements.  Peetz further asserts that the OCC role in HCSM dockets is only one of monitoring the receipt of eligible carriers of support to ensure that over earning does not occur.  Peetz goes on to maintain that the OCC’s role is not to intervene, seek a hearing, increase costs for the applicant, or request rate case-like adjustments as the OCC’s pleading does here.  

23. In its response to Peetz’s motion, the OCC argues that its Motion to Withdraw was not a concession as to the merits on the OCC’s part and the withdrawal should not be interpreted as such.  The OCC points out that it was the OCC’s hope that the Commission would still take administrative notice of and consider the disputed issues raised by the OCC’s intervention prior to granting the Petition.  

24. The OCC goes on to argue that the only concession in the OCC’s withdrawal was an accommodation to the Commission, as it was clear that the Commission did not wish this matter to proceed to hearing.
  The OCC explains that it filed its Motion to Withdraw to address concerns of regulatory efficiency as expressed by the Commission in previous dockets.  
25. The OCC also questions the reasonableness of the amount of litigation costs sought by Peetz.  The OCC suggests that an inquiry should be made as to what amount was billed by Peetz’s counsel and consultants for the Settlement Conference given that Peetz’s legal counsel and consultants were representing multiple clients on the settlement discussion day.
  The OCC concludes that the only action it took was to file its intervention, and no discovery was propounded on Peetz either informally or formally.  

26. We determine whether to award attorney’s fees or litigation costs utilizing the standards set forth in § 40-6.5-105, C.R.S., or the Mountain States test as articulated by the Colorado Supreme Court’s decisions in Mountain States Tel. & Tel. Co v. PUC, 502 P.2d 945 (Colo.1972) (Mountain States I) and Mountain States Tel. & Tel. Co. v. PUC, 576 P.2d 544 (Colo. 1978) (Mountain States II).  The Colorado Supreme Court recognized in Mountain States I and particularly Mountain States II that it was within this Commission’s discretion and authority to award attorneys fees.  In order to award fees and costs, however, the Commission must find that the party seeking fees and costs meet a three-pronged test.  First, the party seeking legal fees must have represented the consumer interest in the matter in which it seeks fees.  Second, the party must have materially assisted the Commission in reaching its decision.  Finally, the fees sought must be reasonable.

27. Initially, we find that the consideration of the standards for the payment of expenses is not available under § 40-6.5-105, C.R.S.  That statute requires that a party seeking litigation expenses have participated as an intervenor in a matter in addition to the OCC.  Here, Peetz is the petitioner.  The OCC is the sole intervenor in the docket.  As such, § 40-6.5-105, C.R.S., is not available to us for consideration.

28. Therefore, utilizing the Mountain States test, we find that Peetz fails to meet the requirements articulated there to award costs.  Primarily, the court found that in order to be eligible to receive litigation costs, the party seeking expenses must have represented the consumer interest in this matter.  We find that the Petition of Peetz to increase its high cost support funding was more self-serving than a vehicle to advance the consumer interest.  Certainly Peetz was entitled to seek an increase in its high cost support, however, we find that the petition did not directly advance the consumer interest here, nor did it conform to the spirit of the Mountain States test for the award of costs.  Therefore, because Peetz fails to meet the first prong of the Mountain States test, it is not necessary to consider the remaining two prongs.

29. We also note that we disagree with Peetz’s characterization of the roles of the OCC and Commission Staff in these matters.  While we indicated in the Nunn petition Decision that we expected these matters not to ascend to a rate case type proceeding, we nonetheless did not limit the statutory roles of the OCC and Commission Staff.  Certainly, we made no finding that the role of those two parties was merely that of monitors with no right of intervention in any circumstance.  The OCC in particular has a statutory right to intervene in matters in which it deems it necessary and in which such intervention conforms to the rules of the Commission.  See, § 40-6.5-106, C.R.S.  That is a right with which we may not interfere.  Therefore, to conclude that our prior Decision in some way interfered with that statutory right mischaracterizes our previous holdings.  We further note that Peetz fails to include that part of the Nunn Decision in which we indicated that the award of litigation costs in that matter should be considered a one-time occurrence due to the nature of the proceeding as the “pioneer” case under our amended rules regarding high cost support funding petitions.  Consequently, based on the above analysis, we deny the request of Peetz to recover litigation expenses in this matter.

6. Conclusions

30. For the reasons discussed above and based on a full record in this docket, we find that it is in the public interest to approve the Petition without modifications.  We find that Peetz is eligible to receive high cost support for high cost loop support under Rule 2855(a) in the amount of $4,499.  We further find that Peetz is eligible to receive high cost support for high cost switching support and high exchange trunk costs support under Rules 2855(b) and 2855(c) in the amount of $21,942.  The high cost support shall be retroactive to January 18, 2008. 

31. The OCC’s motion to withdraw its intervention is granted.
32. The request of Peetz for an award of litigation costs is denied consistent with the discussion above.
II. order

A. The Commission Orders That:

1. The Petition of Peetz Cooperative Telephone Company for High Cost Support Mechanism (HCSM) Funding, filed on December 17, 2007, pursuant to Commission Rules 4 Code of Colorado Regulations (CCR) 723-1-1304, 723-2-2847, and 723-2-2855 is granted consistent with the discussion above.

2. Peetz Telephone Company (Peetz) shall receive HCSM for high cost loop support in the amount of $4,499 in accordance with Rule 2855(a).

3. Peetz shall receive high cost switching support and high exchange trunk costs support in the amount of $21,942 in accordance with Rules 2855(b) and 2855(c).
4. Peetz’s HCSM support shall be retroactive to January 18, 2008. 
5. The Office of Consumer Counsel’s Motion to Withdraw its Intervention is granted.

6. Peetz’s request for an award of litigation costs is denied.
7. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

8. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
May 7, 2008.
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� Decision No. C08-0240 at paragraphs 15, 16, and 17.


� Counsel for Peetz is also the attorney of record in the Nucla Docket and the consultant for Peetz is also the consultant for both Nucla and Roggen.
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