Before the Public Utilities Commission of the State of Colorado

Decision No. C08-0498
Docket No. 07G-013CP

C08-0498Decision No. C08-0498
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

07G-013CPDOCKET NO. 07G-013CP
COLORADO PUBLIC UTILITIES COMMISSION,


Complainant,

v.

GOLDEN WEST COMMUTER, LLC,


Respondent.
ORDER denying motion for reconsideration and remanding with directions
Mailed Date:  May 16, 2008
Adopted Date:  May 7, 2008

I.
BY THE COMMISSION

A.
Statement

1.
This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) filed by Golden West Commuter, LLC (Golden West).  In its RRR, Golden West includes a Motion for Substitution of Parties and states that Golden West has been dissolved and its representative in winding down its affairs is a company called S&J Partners.  S&J Partners requests that it be substituted as the respondent in this docket. On April 17, 2008, Staff of the Commission (Staff) requested an additional 14 days to file a response to Golden West’s Motion for Substitution of Parties.  Golden West filed a Reply in opposition to Staff’s request for extension of time on April 23, 2008.  We now address the merits of the three pleadings.  
2.
By way of background, explained more fully in Decision No. C08-0272 at ¶¶ 3-18, Staff issued a Civil Penalty Assessment Notice (CPAN) to Golden West on January 19, 2007.  The hearing was held on August 23, 2007.  Following the hearing, the Administrative Law Judge (ALJ) granted Golden West’s Motion to Dismiss.  By Decision No. C08-0272, the Commission granted exceptions filed by Staff, in part, agreeing with most of its legal arguments, and remanded this docket for a new hearing.  In addition, the Commission strongly encouraged Staff to reassess its decision to pursue this matter on remand.


3.
Now, being fully advised in the matter, we construe RRR filed by Golden West as a Motion for Reconsideration and deny it.  We affirm the legal conclusions adopted in Decision No. C08-0272 and again remand this matter to the ALJ.  We make no ruling on the merits of Golden West’s Motion for Substitution of Parties and direct the ALJ to address this matter after considering all potential discovery and jurisdictional issues.  Finally, we continue to strongly encourage the parties to settle this matter on remand absent a compelling reason.

B.
Motion for Reconsideration

4.
By Decision No. C08-0272, the Commission granted exceptions filed by Staff, in part, and remanded this matter for a new hearing. In State Pers. Bd. v. District Court, 637 P.2d 333 (1981), the Colorado Supreme Court stated that: 

Contrary to the respondent's argument, we conclude that the decision of the agency (other than a remand for further proceedings)… is the final agency action subject to judicial review… italics added.

 

Previously, the Commission found that an application for RRR was premature in a docket where a respondent filed for RRR after the matter was remanded to an ALJ.  The Commission relied on State Pers. Bd., found that an application RRR was premature, and construed it as a motion for clarification.  See Decision No. C02-0972, issued in Docket No. 01F-071G, Home Builders Ass’n of Metro. Denver v. Pub. Serv. Co. of Colorado.  
5.
We find that Decision No. C08-0272, in which the Commission remanded this matter for a new hearing, was not a final Commission decision and that RRR is premature at this time.  We therefore construe Golden West’s RRR as a Motion for Reconsideration and address the merits below.

C.
Legal Arguments

6.
Golden West raises the arguments similar to the ones it raised previously in this docket.  Golden West argues that Staff may not allege in a CPAN docket a violation of § 40-10-104(1), C.R.S., if a transportation carrier offers to operate (as opposed to actually operates) a service without first obtaining proper authority.  Section 40-10-104(1), C.R.S., states that:

(1)
No person shall operate or offer to operate as a motor vehicle carrier for the transportation of passengers upon the public highways of this state in intrastate commerce without first having obtained from the commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation.  Emphasis added.

7.
Golden West argues that § 40-7-113(1)(b), C.R.S., which generally authorizes civil penalties, does not authorize civil penalties for offering to operate without obtaining proper authority from the Commission, only for actually operating.  Therefore, according to Golden West, Staff may not seek civil penalties if the allegation is only that a carrier offered to operate without proper authority.  Section 40-7-113(1)(b), C.R.S., states that:  
(1)
In addition to any other penalty otherwise authorized by law…any person who violates any provision of article 10, 10.5, 11, 13, 14, or 16 of this title or any rule promulgated by the commission pursuant to such articles, which provision or rule is applicable to such person, may be subject to fines as specified in the following paragraphs…

(b)
Any person who operates a motor vehicle for hire as a common carrier without first having obtained a certificate of public convenience and necessity from the commission as required by section 40-10-104 may be assessed a civil penalty of not more than one thousand one hundred dollars.  Italics added.
8.
Staff argued in its exceptions and the Commission agreed that when § 40-10-104(1), C.R.S., and § 40-7-113(1)(b), C.R.S., are read together, it logically follows that a civil penalty may be assessed against a transportation carrier that offers to operate without first obtaining proper authority from the Commission.  Staff argued that it would be illogical for the legislature to declare both operating and offering to operate without a proper authority to be against the law, but to provide no penalty or deterrent against offering to operate.  General tenets of statutory construction, according to Staff, favor giving statutory language meaning rather than rendering it meaningless.  See Decision No. C08-0272, at ¶¶28-30.   

9.
In Decision No. C08-0272, the Commission determined that if Golden West were correct and civil penalties under § 40-7-113(1)(b), C.R.S., may not be assessed against a carrier who offers to operate without a proper authority but does not actually operate, the only possible means of enforcement would be prosecution by the attorney general or a district attorney acting for the proper judicial district.  The illogical result would be that only a harsher enforcement mechanism is available for a violation that is less serious. Id.  

10.
This situation is distinguishable from Haney v. Public Utils. Comm’n, 574 P.2d 863 (Colo. 1978) relied on by Golden West.  The Haney court ruled that the Commission had no implied power to assess monetary penalties against carriers.  However, at that time, there were no statutes at all authorizing the Commission to impose monetary penalties.  We therefore deny Golden West’s Motion for Reconsideration on this ground.     
11.
Golden West argues that by its discovery requests Staff attempted to improperly shift the burden of proof in this docket.  Golden West cites Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 for the proposition that the party commencing a proceeding, in this case Staff, has the burden of proof.  Staff argued in its exceptions that if Golden West were to reply to Staff’s discovery requests, it would not shift the burden of proof away from Staff to Golden West.  The Commission agreed with Staff on this ground.  See Decision No. C08-0272, at ¶35.  

12.
The Colorado Supreme Court cited Colorado Rule of Civil Procedure (C.R.C.P.) 26(b)(1), which allows discovery in civil actions, in Kerwin v. District Court, 649 P.2d 1086, 1088 (Colo. 1982).  It stated that:

Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action … 

Regardless of the burden of proof, a party is entitled to complete discovery in order to adequately prepare his case.  Emphasis added. 
C.R.C.P. 26(b)(1) has been incorporated by reference into the Rules of Practice and Procedure.  See Rule 1405(a).  

13.
The burden of proof in any judicial or a quasi-judicial administrative proceeding is always with the party commencing the proceeding, in this case, Staff.  On the other hand, the burden of going forward at a particular stage of a case may shift.  See Holcomb v. Jan-Pro Cleaning Systems of Southern Colorado, 172 P.3d 888, 894 (Colo. 2007); People v. Heilman, 52 P.3d 224, 227 (Colo. 2002) (discussing the differences between the burden of proof and the burden of going forward).  We therefore continue to agree with Staff that Golden West’s compliance with discovery requests would not shift the burden of proof in this case and deny Golden West’s Motion for Reconsideration on this ground as well. 

14.
Golden West also argues that the ALJ correctly found that Staff failed to prove by a preponderance of the evidence that Golden West offered to operate or operated a transportation service without first obtaining a Certificate of Public Convenience and Necessity from the Commission.  Therefore, Golden West claims, this case should not have been remanded for a new hearing.  The Commission remanded this docket to the ALJ for a new hearing because Staff, even though it failed to prove its case by a preponderance of the evidence, had to present its case without the benefit of discovery to which it was entitled.  See Decision No. C08-0272, at ¶44.  We now affirm this ruling and deny Golden West’s Motion for Reconsideration on this ground.

D.
Motion for Substitution of Parties

15.
Golden West states that it has been dissolved and its representative in winding down its affairs is a company called S&J Partners.  S&J Partners requests that it be substituted as the respondent in this docket.  In its response, Staff states it is opposed to the Motion because it may impair its ability to obtain discovery from Golden West and its principal agent.  Staff states that it has been advised by counsel for Golden West that Golden West’s principal agent has no role with S&J Partners.  In addition, Staff claims, substitution of parties may have jurisdictional implications and that this issue should be addressed by the ALJ on remand after potential discovery implications are addressed.  

16.
We make no ruling on the merits of Golden West’s Motion for Substitution of Parties and direct the ALJ to address this matter after considering discovery and jurisdictional implications.

E.
Direction to the Parties 

17.
We note, as we did in Decision No. C08-0272, that the alleged violations giving rise to this CPAN proceeding occurred over a year ago and that the amount of civil penalties at issue is approximately $4,400.  In Decision No. C08-0272, we made several important legal and policy determinations.  We affirm these legal and policy determinations here and we continue to believe that these determinations will be useful to Staff and transportation carriers subject to the Commission’s jurisdiction.  See Decision No. C08-0272, at ¶51.  We again strongly encourage Staff and Golden West to settle this matter on remand absent a compelling reason.  
II.
ORDER

A.
The Commission Orders That:

 
1.
The Application for Rehearing, Reargument, or Reconsideration filed by Golden West Commuter, LLC, to Decision No. C08-0272 is construed as a Motion for Reconsideration.  


2.
The Motion for Reconsideration filed by Golden West Commuter, LLC, is denied consistent with the discussion above.


3.
We strongly encourage the parties to settle this matter on remand unless there is a compelling reason.

4.
This Order is effective upon its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 7, 2008. 

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RON BINZ
________________________________


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners




G:\oRDER\C08-0498_07G-013CP.doc:SRS






� We are stopping short of directing dismissal of this action, but we emphasize that we do not expect this matter to come back before the Commission in any other form unless we are presented with a compelling, practical reason for continuing this case.
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