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I. BY THE COMMISSION

A.
Statement

1. This matter comes before the Commission for consideration of a memorandum submitted by Aspen/Snowmass Express, Inc. (ASE) on April 22, 2008.  In that memorandum, ASE requests that the Commission modify a civil penalty assessed in Recommended Decision No. R08-0338 (Recommended Decision), mailed on March 28, 2008.  We therefore construe this memorandum as exceptions to the Recommended Decision.  

2. Staff of the Commission (Staff) timely filed a Response to exceptions on April 30, 2008.  In its Response, Staff argues that ASE’s exceptions should be struck as a nullity because Mr. Michael Buysse, who prepared and signed the exceptions, is not an attorney and the amount of the civil penalty is more than $10,000.


B.
Background

3. Staff served a Civil Penalty Assessment Notice on ASE by certified mail on December 3, 2007.  Staff charged ASE with 12 violations, three each on October 3, 4, 5, and 6, 2007.  Staff alleged that ASE operated as a transportation carrier without obtaining authority from the Commission and that it operated without obtaining appropriate liability insurance.  The total penalty sought was $49,500. 

4. The hearing in this matter was held on March 20, 2008 in front of Administrative Law Judge Ken F. Kirkpatrick (ALJ).  Mr. Buysse, the president and 100 percent shareholder of ASE, appeared on its behalf.  As a preliminary matter, Mr. Buysse was informed by the ALJ that pursuant to § 13-1-127(2), C.R.S., and Rule 1201 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, he would not be able to represent ASE because he was not an attorney and the amount in controversy exceeded $10,000.  See Recommended Decision, at ¶4.  Mr. Buysse was given the option of continuing the hearing to allow ASE to obtain counsel or proceeding with the hearing, knowing that he would only be able to make a statement on behalf of ASE.  Mr. Buysse chose to proceed to hearing, knowing he could not cross-examine any witnesses or make any legal arguments.  Id.  

5. At the conclusion of the hearing the matter was taken under advisement.  The ALJ issued the Recommended Decision, assessing a civil penalty in the amount of $22,400 against ASE, on March 28, 2008. 
6. Now, being fully advised in the matter, pursuant to § 40-6-109(2), C.R.S., we stay the Recommended Decision to afford us an opportunity to fully consider the issues raised in this proceeding.  
II.
ORDER

A. The Commission Orders That:
1.
Recommended Decision No. R08-0338 is stayed.  

2.
This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 7, 2008.
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