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I. by the commission

A. Background  

1. This matter comes before the Commission on an Application for Rehearing, Reargument or Reconsideration (RRR) of Decision No. C08-0341. The Motion was filed by Leslie Glustrom on April 4, 2008.

2. Ms. Glustrom is filing a RRR of Decision No. C08-0341.  Decision No. C08-0341 denied Ms. Glustrom’s Motion Requesting the Commission to Direct Certain Parties to Contact Demand Response Firms, to Review the California Electricity Crisis Report and to Report Back to the Commission and Shortening Response Time (Motion to Direct Parties).

3. In the Application for RRR, Ms. Glustrom asserts that the Order failed to recognize one of Ms. Glustrom’s arguments in her Motion—that the Commission could not fulfill its obligation under § 40-2-123(1), C.R.S., unless it gained as much information from third-party demand response firms as possible and unless it referred to the programs implemented in California in 2001 as a lesson to apply to Colorado to address the summer 2009 reserve margin issue.  Accordingly, because the Commission did not address Ms. Glustrom’s § 40-2-123, C.R.S., argument, she is filing a RRR. 

B. Discussion and Findings of Fact

1. Application for RRR of Interim Order
4. Ms. Glustrom requests a RRR of an interim order in Docket No. 07A-469E.  Pursuant to 4 Code of Colorado Regulations (CCR) 723-1-1503(a), “Interim Orders shall not be subject to exceptions or RRR, except that any party may challenge the matters determined in an interim order in such party’s exceptions to a recommended decision or in such party’s request for a RRR of a Commission decision.”

5. Additionally, 4 CCR 723-1-1403(d) of the Commission’s rules allows for a party to file a written motion to set aside, modify, or stay the interim order.

6. Since Ms. Glustrom’s Application to RRR concerns a procedural interim order, we find that Rule 1503(a) of the Commission’s Rules of Practice and Procedure applies and that Decision No. C08-0341 is not subject to RRR.  Therefore, we will construe Ms. Glustrom’s Application as a Motion to Modify or Set Aside the Order.  Our construction of Ms. Glustrom’s Application will in no way change our standard of review or the outcome of this Order concerning her Application for RRR.  

2. Discussion on Merits of Application/Motion to Modify or Set Aside

7. Ms. Glustrom’s Application is in response to an order addressing a procedural Motion she filed in Docket No. 07A-469E.  Specifically, Ms. Glustrom’s Motion to Direct Parties requested that the Commission direct certain parties to gather additional information before hearings.  

8. In Ms. Glustrom’s Motion to Direct Parties, she listed various arguments in support of her Motion for Public Service Company of Colorado (Public Service), Staff of the Public Utilities Commission (Staff), and the Office of Consumer Counsel (OCC) to contact demand response firms and to read the California Electricity Crisis Report.  Included in her argument was her position regarding the Commission’s obligations under § 40-2-123, C.R.S.
  

9. The Order and the Commission’s deliberations regarding the Motion to Direct Parties sufficiently discussed the reasons for denying her motion, which included that it inappropriately attempted to introduce new evidence into the record and burdened Staff, the OCC, and Public Service with reading extensive reports, contacting firms, and submitting comments to the Commission on these topics, especially in light of the imminent hearings for the docket.  The Order regarding the Motion to Direct Parties did also reiterate that the Commission is interested in addressing demand response and Demand Side Management (DSM) in this docket through more proper methods.

10. Throughout the Fort St. Vrain docket, we have discussed and acted in accordance with § 40-2-123(1), C.R.S.  In every step of this docket, we have given the fullest possible consideration to clean energy and energy efficient technology.  We were not required to reiterate in detail how we were giving the fullest consideration to clean energy technology in the procedural interim order concerning the Motion to Direct Parties.

11. If the Commission were required to address in detail, every argument or issue raised in every proceeding or Motion, it would be unduly burdensome on the Commission.  Additionally, a final Commission decision is deemed “just and reasonable” if the decision is within the Commission’s authority and has a rational foundation in the facts.”  See Durango Transp., Inc. v. Colorado PUC, 157 P.3d 1083 (2007).  

12. We should note that Ms. Glustrom cited no legal authority concerning the validity of her argument for a RRR.  On the contrary, it is axiomatic in courts and administrative agencies that a judge or Commissioner is not required to make a detailed, specific finding on every argument raised.  For example, in a Colorado Court of Appeals case regarding an Industrial Claim Appeals Office order, the court stated that “there is no requirement that the Commission enter written findings on every factor.”  Mohawk Data Science Corp. v. Industrial Comm’n of Colorado, 671 P.2d 1335, 1338 (Colo. App. 1983).  In a later Industrial Claims Case, the Court of Appeals reiterated this holding:  “claimant asserts that the hearing officer’s order did not adequately address all factors raised in deciding whether claimant had shown good cause for raising new issues at the hearings.  The findings indicate that the relevant issues were considered.  Thus, error is not to be inferred from the failure to enter written findings on every factor.”  Industrial Claim Appeals Office v. Sands, 801 P.2d 12, 14 (Colo. App. 1990) (citation omitted); see also McClellan v. Meyer, 900 P.2d 24, 34 FN. 11 (Colo. 1995).  

13. Additionally, we find that Ms. Glustrom’s Application or Motion to Set Aside or Modify is moot in part.  In Decision No. C08-0075, we specifically asked all parties, including Public Service, Staff, and the OCC, to address and provide information on DSM and energy efficiency programs, what alternatives were evaluated, what DSM and demand response programs would provide solutions, and alternatives for solving the 2009 peak demand issue.  Throughout this docket, we have been interested in the parties’ findings and evidence concerning these issues.  Finally, in its decision in this case, we ordered the applicant to issue a Request for Proposal for Demand Response resources and to increase its residential Savers Switch Program.  This decision of the Commission contributes to our observation that Ms. Glustrom’s motion is partially mooted.
14. We find that Decision No. C08-0341 thoroughly responded to Ms. Glustrom’s Motion to Direct Parties.  Accordingly, we will not modify or set aside Decision No. C08-0341.
II. Order

A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C08-0341 filed by Leslie Glustrom is construed as a Motion to Modify or Set Aside.

2. Ms. Glustrom’s Motion to Modify or Set Aside is denied, consistent with the discussion above.  

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 23, 2008.
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� Section 40-2-123(1), C.R.S., states:


The commission shall give the fullest possible consideration to the cost-effective implementation of new clean energy and energy-efficient technologies in its consideration of generation acquisitions for electric utilities, bearing in mind the beneficial contributions such technologies make to Colorado's energy security, economic prosperity, environmental protection, and insulation from fuel price increases. The commission shall consider utility investments in energy efficiency to be an acceptable use of ratepayer moneys.
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