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ORDER reopening docket, setting intervention period, and setting matter for hearing before an ADMINISTRATIVE law judge
Mailed Date:  May 6, 2008
Adopted Date:  April 30, 2008

I. BY THE COMMISSION

A. Statement and Findings of Fact

1. This matter comes before the Commission for consideration of Agate Mutual Telephone Cooperative Association’s (Agate) Motion to Reopen Docket and Renewed Petition filed on April 3, 2008.  In this Petition, Agate seeks an order suspending the Federal Communications Commission’s (FCC) November 8, 2007 Remand Order
 to the extent that it requires Agate to implement local number portability (LNP) in its single exchange within 180 days of the receipt of a bona fide request for LNP. 

2. On November 10, 2003, the FCC ordered all local exchange carriers providing services within the nation’s top 100 metropolitan statistical areas (MSAs) to port numbers to wireless carriers where the requesting carrier’s coverage area overlaps with the geographic location of the rate center in which the customer’s wireline number is provisioned.
  For areas outside the top 100 MSAs, the order set a deadline for porting implementation of May 24, 2004 or 180 days after the receipt of a bona fide request from a wireless carrier. 

3. Agate first filed a petition for suspension of the porting requirements in March of 2004.  See Docket No. 04M-138T.  In that petition, Agate requested a two-year suspension of the porting requirements.  N.E. Colorado Cellular, Inc., doing business as Viaero and WWC Holding Co. both intervened in that docket.  A settlement agreement was entered into and approved by the Commission.  The agreement called for Agate to implement LNP in its exchange by May 24, 2005.  

4. In March of 2005, Agate filed its second petition for suspension of LNP implementation requirements requesting a May 24, 2006 implementation date.  Also in March of 2005, the United States Circuit Court of Appeals for the District of Columbia issued its decision in U.S. Telecom Ass’n v. F.C.C., 400 F.3d 29 (D.C. Cir., March 11, 2005).  That decision held, inter alia, that the Intermodal Order was remanded to the FCC to prepare a final “regulatory flexibility analysis” in accordance with applicable federal law.  The court’s decision also stayed the Intermodal Order until the analysis was complete. 

5. On April 25, 2005, the Commission issued an order in the Agate proceeding holding the docket in abeyance until the FCC completed its analysis.  See Decision No. C05-0456.

6. As noted above, the FCC issued its Remand Order on November 8, 2007, with an effective date of March 25, 2008. In that decision, the FCC found that wireline carriers qualifying as small entities under the Regulatory Flexibility Act should be required to port to wireless carriers where the requesting wireless carrier’s coverage area overlaps the geographic location in which the customer’s wireline number is provisioned, provided that the porting-in carrier maintains the number’s original rate center designation following the port. 

7. In its instant Petition, Agate requests that we reopen its proceeding and grant it a permanent waiver of the LNP requirements for its single exchange. 

8. Now being fully advised in the matter, we grant Agate’s request to reopen the docket, but order the matter to be set for hearing before an Administrative Law Judge.  Further, we order a new intervention period to run for 30 days from the mailed date of this decision to allow any interested entities to intervene as well as to allow N.E. Colorado Cellular, Inc. and WWC Holding, Co. to renew their interventions if they so choose.  

II. ORDER

A. The Commission Orders That:

1. Agate Mutual Telephone Cooperative Association’s Motion to Reopen Docket and Renewed Petition is granted in part.  Docket No. 05M-095T is reopened.

2. This matter is referred to an Administrative Law Judge for hearing.

3. A 30-day intervention period will begin on the effective date of this Order.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
April 30, 2008.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RON BINZ
______________________________


JAMES K. TARPEY
______________________________
Commissioners

COMMISSIONER MATT BAKER ABSENT.
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� In the Matter of Telephone Number Portability, Report and Order, Declaratory Ruling, Order on Remand, and Notice of Proposed Rulemaking. 


� Memorandum Opinion and Order CC Docket No. 95-116. (Intermodal Order).
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