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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of a Motion filed by Public Service Company of Colorado (Public Service) to Accept Late-Filed Supplemental Direct Testimony of Paul J. Bonavia on April 9, 2008.  This matter also comes before the Commission for consideration of a Motion for Extraordinary Protection filed by Public Service on March 26, 2008.  A Response to the Motion was filed by Western Resource Advocates (WRA) on April 9, 2008, and by Colorado Solar Energy Industries Association (CoSEIA) on April 14, 2008.  

2. Public Service filed an application for approval of its 2007 Electric Resource Plan on November 15, 2007.  Public Service submitted pre-filed direct testimony in support of the application.  WRA and CoSEIA, among other parties, filed Petitions to Intervene, which were granted by Decision No. C08-0046, mailed on January 15, 2008.  

3. Now, being fully advised in the matter, we grant the Motion to Accept Late-Filed Supplemental Direct Testimony of Paul J. Bonavia and grant the Motion for Extraordinary Protection, in part, consistent with the discussion below.  

B. Motion to Accept Late-Filed Supplemental Direct Testimony

4. In Decision No. C08-0185, we clarified the scope of this proceeding and directed Public Service to file supplemental direct testimony to address the issues related to transmission planning and build-out.  On March 24, 2008, Public Service filed supplemental direct testimony of five witnesses addressing transmission-related issues.  

5. In its Motion to Accept Late-Filed Supplemental Direct Testimony of Paul J. Bonavia, Public Service states that since it filed supplemental direct testimony on March 24, 2008, the dialogue related to transmission issues continued to evolve.  Public Service represents that additional supplemental direct testimony will clarify and confirm Public Service’s current policy regarding the expansion of transmission infrastructure in Colorado.  Public Service states that Mr. Bonavia discusses policy issues in his testimony and does not introduce new factual material.  Public Service argues that intervening parties will not be prejudiced if this motion is granted as they will have an opportunity to respond to Mr. Bonavia in Answer Testimony.  

6. In Decision No. C08-0398, we shortened response time to the Motion to Accept Late-Filed Supplemental Direct Testimony of Paul J. Bonavia to noon on April 15, 2008.  No party timely filed a response to this motion.
  We agree that no party in this proceeding will be prejudiced if this motion is granted.  We therefore find there is good cause to grant the Motion to Accept Late-Filed Supplemental Direct Testimony of Paul J. Bonavia.   

C. Motion for Extraordinary Protection

7. In its Motion for Extraordinary Protection, Public Service seeks extraordinary protection for heat rate curve information for existing generation on its system, including the generating units owned by independent power producers (IPPs) that supply power to Public Service pursuant to power purchase agreements (PPAs).  Public Service released this information to Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) in response to a discovery request submitted by Staff.  Public Service states that extraordinary protection is necessary to protect the integrity of the competitive resource acquisition process.  It claims that heat rate curve information is an important part of the cost characteristics of each generating unit and that releasing this information to competitors may affect the bids in a Request for Proposals (RFP).  Public Service represents that most PPAs require that this information not be disclosed unless compelled by applicable law or regulation. 

8. In its Response, WRA states that Public Service has not met its burden of proof to demonstrate why the information above warrants any protection at all, much less extraordinary protection.  It argues that Public Service makes only a broad statement that disclosure of the heat rate curve information may affect the bids during the RFP process and that this is not sufficient.  WRA argues that Public Service did not comply with the requirements of Rule 1100(a)(III).  The Commission recently amended Rule 1100(a)(III) during a rulemaking docket.  See Decision No. C08-0237.  In addition, WRA argues that Public Service should have specified which individuals within the company have access to the information, not just the individuals within Staff and OCC.  WRA also points out that Public Service states in its Motion that it does not know how long the heat rate curve information must remain confidential and therefore may be seeking for the confidentiality requirement to remain in effect indefinitely. 

9. In its Response, CoSEIA states that it agrees with the arguments made by WRA and adds that attorneys for WRA and CoSEIA should be able to review the information because they are subject to sanctions by the Colorado Supreme Court.  CoSEIA also requests a waiver to the extent its Response is not timely.  

1. Legal Analysis

10. Procedural due process imposes constraints on government actions that deprive parties of liberty or property interests.  Matthews v. Eldridge, 429 U.S. 319 (1976).  The Court stated that due process is a flexible concept and how much process is due depends on the facts and circumstances of each particular case.  The Court listed three factors which must be balanced in determining how much due process is required in a particular case: (1) the liberty or property interest that will be affected by a government action; (2) the risk of erroneous deprivation of such interest through the procedures already in place and the probable value of additional procedural safeguards; and (3) the burdens of additional procedural requirements. 

11. Both state and federal courts have determined that there is no constitutional right to discovery in administrative agency proceedings.  See Kelly v. U.S. Envtl. Prot. Agency, 203 F.3d 519 (7th Cir. 2000); Alexander v. Pathfinder, Inc., 189 F.3d 735 (8th Cir. 1999); Chafian v. Alabama Bd. of Chiropractic Exam’rs, 647 So.2d 759 (Ala. Civ. App. 1994).  Instead, the extent of discovery in administrative agency proceedings is determined via the applicable statutes and agency rules.  It is important to note that the rules promulgated by an administrative agency are presumed valid and the challenger has the burden of proving their invalidity beyond a reasonable doubt.  See Mile High Greyhound Park, Inc. v. Colorado Racing Comm’n, 12 P.3d 351 (Colo. App. 2000).

12. The Colorado Supreme Court previously upheld a Commission decision granting Public Service’s motion for extraordinary protection.  See Public Service of Colorado v. Trigen-Nations Energy Co., L.L.L.P., 982 P.2d 316 (Colo. 1999).  In the Trigen-Nations Energy case, Public Service filed an application for authority to provide electric service to certain customers at below-tariff rates and the Commission issued a protective order keeping the names of these five customers confidential.  A cogeneration facility operator and an advocacy organization contested the protective order.  The Commission found that disclosing this information would reveal Public Service’s strategic marketing decisions and result in harm to the company. The court emphasized due deference to the fact-finding and policy making roles of the Commission (but not to its legal conclusions) and ruled that it did not abuse its discretion in issuing the protective order.  Id., at 326. 

13. In another case, the Colorado Court of Appeals found that the Colorado State Department of Personnel did not violate due process rights of an unsuccessful applicant by denying him access to confidential examination materials.  Garner v. Colorado State Dep’t of Personnel, 835 P.2d 527 (Colo. App. 1992).  The court agreed with the agency that answers submitted by other candidates and some scoring information were confidential and the plaintiff’s due process rights were not violated. Id. 

14.
Moreover, Rule 1001 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 provides that the Commission may seek guidance from the Colorado Rules of Civil Procedure (CRCP), although it is not strictly bound by these rules.  The Rules of Civil Procedure are useful for purposes of comparison.  CRCP 26(b) provides that privileged information is not subject to discovery. CRCP 26(c)(7) states that the court may issue an order that a trade secret or other confidential commercial information not be revealed or be revealed only in a designated way.  The courts have ruled that good cause for a protective order under CRCP 26(c)(7) is determined by balancing the need to limit exposure of a trade secret against the need of the opposing party to have knowledge of the nature of the secret; the standard of review on appeal is whether the district court abused its discretion.  See Curtis, Inc. v. District Court, 526 P.2d 1335 (Colo. 1974); Direct Sales Tire Co. v. District Court, 686 P.2d 1316 (Colo. 1984).  

15.
It also is important to note that the recently amended Rule 1100(a)(III) that WRA relies on, in part, in its Response is not yet in effect.  The Commission addressed the exceptions filed in the rulemaking docket in Decision No. C08-0237, mailed on March 10, 2008.  The rules have been submitted to the Secretary of State on April 2, 2008 and are scheduled to be published in The Colorado Register on May 10, 2008.  If published on May 10, 2008, the amended Rule 1100(a)(III) will go into effect on May 30, 2008.  See § 24-4-103(5), C.R.S.  

16.
The current version of Rule 1100(a)(III) requires the party seeking extraordinary protection, in this case Public Service, to bear the burden of proof of establishing the need for extraordinary protection.  In addition, that party must demonstrate that protection under the rules governing ordinary confidentiality would not be sufficient.  We apply these standards in deciding the merits of Public Service’s Motion for Extraordinary Protection and WRA’s and CoSEIA’s Responses. 

2.
Engineering Analysis

17.
The heat rate curves at issue reflect the actual efficiency of generating units under various operating conditions.  That is, these curves show how much fuel is used by the unit in question to generate electricity under various operating conditions.  Gas-fired turbine generators, which compose the majority of PPA units at issue, are particularly sensitive to differences in heat rates, as the cost of fuel can far outweigh the cost of the generator itself.  If a bidder learns how efficiently a generating unit owned by a competitor would operate under anticipated conditions, it could result in an unfair advantage and higher bids.  It is important that we maintain a fair and balanced competitive environment.  

3.
Findings and Conclusions

18.
We agree with WRA that Public Service makes a rather general statement in the Motion that disclosure of the heat rate curve information may affect the bids submitted by IPPs during the RFP process.  It is important to note, however, that the Commission has consistently held that information related to bids submitted in a competitive acquisition process justifies extraordinary confidentiality protection.  The Commission policy has been to protect the confidentiality of the bid process to encourage competitive bidding and ensure the integrity of the process itself.
  We find that the heat rate curve information is an important part of the cost characteristics of each generating unit and therefore is closely related to the costs of each bid and is commercially sensitive.  

19.
However, we must weigh this confidentiality policy against the facts and circumstances of this case to comply with procedural due process requirements of Matthews v. Eldridge and Trigen-Nations Energy.  Unlike the intervening parties in Trigen-Nations Energy, WRA does not directly participate in the competitive acquisition process.  In its Petition to Intervene, it stated that it is a regional environmental law and policy center.  We find that its attorney and/or expert witness may need to review this information to prepare for hearing or 

answer testimony.  We therefore permit the attorney for WRA, Steven S. Michel, Esq., and an expert witness to review the heat rate curve information, subject to these restrictions: 

a.
Mr. Michel and the expert witness must sign a Public Service provided non-disclosure agreement stating that they will not represent any interest that is in competition with the proprietary interest of the generating units at issue here in the future, and will not reveal the heat rate curve information to any party, including WRA. The non-disclosure agreement should contain specific provisions regarding the scope of any representation that counsel/expert may provide to a competitive power producer at a later date.   

b.
Public Service shall draft a non-disclosure agreement and submit it to Mr. Michel for signature no later than April 18, 2008.  

20.
With respect to CoSEIA, we note that Public Service filed the Motion on March 26, 2008.  Public Service states in the Motion that it provided service to parties on March 26, 2008.  Pursuant to Rule 1400, CoSEIA’s response was due within 14 days after service of the motion. Therefore, CoSEIA, who is represented by an attorney in this proceeding, should have filed its response, if any, to the Motion by April 9, 2008.  CoSEIA does not explain why it filed its Response late, on April 14, 2008.  CoSEIA does not provide adequate justification for its late response, so we decline to consider it.  

II. ORDER
A. The Commission Orders That:

1. The Motion filed by Public Service Company of Colorado to Accept Late-Filed Supplemental Direct Testimony of Paul J. Bonavia on April 9, 2008 is granted, consistent with the discussion above.  

2. The Motion for Extraordinary Protection filed by Public Service Company of Colorado on March 26, 2008 is granted, in part, consistent with the discussion above.  

3. No later than April 18, 2008, Public Service Company of Colorado shall prepare a non-disclosure agreement for Steven S. Michel, Esq., and an expert witness retained by Western Resources Advocates to sign.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 16, 2008.
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� We note that Interwest Energy Alliance filed a response on April 16, 2008, after we considered this matter at our weekly meeting held on April 16, 2008.  We therefore did not consider it in reaching this decision.  


� See � ASK \o DecisionNo "enter Decision No. when known" �C05-0505�Decision Nos. C07-0084 and C07-0104.
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