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I. BY THE COMMISSION

A. Statement 

1. Public Service Company of Colorado (Public Service) filed its Application for authority to expand its Demand Side Management (DSM) program and to revise its current DSM Cost Adjustment on October 31, 2007.  Public Service submitted pre-filed testimony in support of the application.  On November 1, 2007, the Commission issued a Notice of Application.  

2. We established a procedural schedule at the prehearing conference held on January 23, 2008.  See Decision No. C08-0082, mailed January 31, 2008.  Pursuant to this procedural schedule, a prehearing conference was held on March 17, 2008.  In this Decision, we address procedural deadlines and other rulings made during that prehearing conference.

B. Motion for Enlargement of Time to File Rebuttal Testimony

3. Public Service filed a Motion for Enlargement of Time to File Rebuttal Testimony (Motion) on March 12, 2008.  Public Service requested a one-day extension of time and stated in support of this request that it was not served with answer testimony filed by three intervening parties until one day after answer testimony was due.  During the prehearing conference, Public Service clarified that it is seeking an extension of time to file all of its rebuttal testimony.  

4. Public Service did not request a waiver of response time to the Motion, which runs until March 26, 2008.  In addition, not all parties were present at the prehearing conference.  We will therefore not rule on the merits of the Motion at this time to allow all parties an opportunity to respond to the Motion.  

C. Email Communication by Ms. LaPlaca

5. Ms. Nancy LaPlaca, an intervening party in this docket, sent an email to a member of our Advisory Staff on March 16, 2008.  In this email, Ms. LaPlaca apparently makes certain statements in support of her previously submitted answer testimony.  While the email contains substantive arguments, the email has not been served on Public Service or any other party in this docket.  We therefore order Ms. LaPlaca to serve the above referenced email on all parties in this docket no later than March 24, 2008.  

D. Admissibility of Evidence
6. We note that several intervening parties attach exhibits or provide internet links and other citations to a variety of materials in their answer testimony.  We anticipate that concerns related to the authenticity of these documents and whether they constitute hearsay may arise during the hearing.  Rule 4 Code of Colorado Regulations 723-1-1501(a) of the Commission’s Rules of Practice and Procedure provides that the Commission shall, to the extent practical, conform to the Colorado Rules of Evidence (CRE).  However, the Commission is not bound by the technical rules of evidence.  Rule 1501(a) allows the Commission to receive and consider evidence not admissible under the CRE if the evidence has reliable probative value commonly accepted by reasonable and prudent persons in the conduct of their affairs.  
7. We will rule on evidentiary objections that may arise during the hearing on a case-by-case basis after fully considering legal and policy arguments made by the parties.  As a general matter, we will be more likely to admit evidence not admissible under the CRE with respect to the materials containing general or non-controversial information.  Conversely, we will be more likely to adhere strictly to the CRE with respect to the materials containing specific or controversial information.  

8. A number of parties have cited documents without attaching complete copies.  In some instances, links to documents are contained in the testimony.  These parties are obligated to provide Public Service with copies of these documents, and counsel for Public Service indicated it is issuing discovery that requests copies of all such documents.  The parties who have not attached complete copies of documents, or have provided links only, shall at a minimum make a copy of all such documents available for inspection by all other parties or provide other parties with information with respect to how such material can be accessed.

9. We encourage all parties to make every attempt to resolve evidentiary or discovery issues among themselves prior to filing any motions to compel with the Commission.  At this final prehearing conference set for April 16, 2008, we will inquire regarding the status of any discovery disputes.
E. Presentation of Witnesses and Cross-Examination
10. During the prehearing conference, we solicited comments from the parties regarding conducting the hearing in this matter by topic areas or through the use of panels.  Public Service expressed concerns with such a schedule and no party advocated for either topic areas or panels.  Instead, we propose that the parties whose testimony addresses the issues raised in this docket most broadly, such as Public Service, Staff of the Commission (Staff), the Colorado Office of Consumer Counsel (OCC), and Southwest Energy Efficiency Project (SWEEP), present their witnesses first.  We also suggest that the remaining parties with multiple witnesses follow and the parties with only a single witness present those witnesses last.  

11. With respect to cross-examination, we propose that the intervening parties addressing the docket most broadly, such as Staff, OCC, and SWEEP proceed with their cross-examination first, followed by the remaining intervening parties represented by counsel, and then by pro se parties.  With respect to Intervenor witnesses, Public Service shall proceed last.  We ask that any party wishing to submit comments on our scheduling proposals do so before the final prehearing conference set for April 16, 2008.  
12. We expect parties to work with each other and present, at the prehearing conference scheduled for April 16, 2008, an exhibit list for all testimony and exhibits, a schedule of witnesses, the order of cross-examination of each witness, and anticipated length of time for cross-examination.  Public Service has indicated that it will take the lead in gathering this information.

13. In addition, at the April 16, 2008 conference, we expect parties to provide corrections to testimony, so that such corrections need not be done during the hearings.
14. Finally, any party conducting what appears to be a friendly cross-examination of a witness should be prepared to indicate why that witness’s direct testimony is adverse to its interests.  

F. Supplemental Answer Testimony
15. In Decision No. C08-0109, at paragraph 14, we stated that:  

 
… [W]e expect that the DSM docket will produce a range of potential DSM amounts rather than a single point result.  Each point along the range will represent a possible volume level of DSM with an associated cost. In other words, the lower data point of the range may be the statutory minimum contemplated in House Bill (HB) 07-1037. The maximum could be all economically feasible DSM or some other suitable maximum. Each identified point along the range must have an associated cost, in terms that will allow for incorporating these values into the economic modeling in Phase II of the ERP.  We contemplate comparing points in a range of DSM resources against points in a range of supply-side options so that the optimum level of resources can be determined. 

16. During the prehearing conference, we invited Staff, OCC, SWEEP, and any other intervening party to submit supplemental answer testimony to address the expectation above, to the extent it is not addressed in their answer testimony already.  

17. In response, SWEEP indicated that it will not be submitting supplemental answer testimony as it believes its answer testimony sufficiently addresses the matter above.  Staff and OCC stated that they will review their answer testimony and determine within ten days whether any supplemental answer testimony is necessary.  We therefore order all intervening parties wishing to submit supplemental answer testimony to do so by March 27, 2008.  

G. Location and Duration of Hearing

18. The hearing in this docket will be in Hearing Room A at the Commission.  In addition, we expect that this hearing will commence on April 21, 2008 and conclude by April 25, 2008, as previously indicated.  
II.
ORDER

H. The Commission Orders That:

1. Ms. Nancy LaPlaca is ordered to serve a copy of the email she sent to a member of our Advisory Staff on March 16, 2008 to all parties in this docket no later than March 24, 2008.  

2. The parties citing any documents or portions of documents in pre-filed testimony shall provide copies of these documents to other parties.  If a document is lengthy, the party shall, at a minimum, make it available to Public Service Company of Colorado for inspection and provide information to other parties about to how to access it.  

3. All intervening parties wishing to submit supplemental answer testimony, if any, to address the matters raised in paragraph 14 of Decision No. C08-0109 are ordered to do so on or before March 27, 2008.  

4. The hearing in this matter will commence on April 21, 2008 in Hearing Room A.

5. This Order confirms rulings made at the status conference held on March 17, 2008.

6. This Order is effective on its Mailed Date.

I. ADOPTED IN COMMISSIONERS’ PREHEARING CONFERENCE
March 17, 2008.
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