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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Exceptions to Recommended Decision No. R07-0924 (Recommended Decision) filed by Western Resource Advocates (WRA) on November 20, 2007.  In its Exceptions, WRA asks the Commission to reverse, in part, the Administrative Law Judge’s (ALJ) finding that it is unnecessary to amend Rule 4 Code of Colorado Regulations (CCR) 723-1-1100(a)(III) of the Rules of Practice and Procedure to require the parties seeking extraordinary protection to file the materials for which such protection is sought for an in camera review.  Public Service Company of Colorado (Public Service) filed a response to WRA’s Exceptions on December 4, 2007.  

2. This matter also comes before the Commission for consideration of Exceptions to the Recommended Decision filed by Qwest Corporation (Qwest) on November 21, 2007.  In its Exceptions, Qwest argues against the modifications proposed by the ALJ with respect to Rule 1401(a).  The Colorado Office of Consumer Counsel (OCC) responded to Qwest’s Exceptions on December 4, 2007.  

3. Now, being fully advised in the matter, we grant WRA’s Exceptions, in part, and grant Qwest’s Exceptions, in part, consistent with the discussion below.  

B. Background

4. The Commission issued the Notice of Proposed Rulemaking (NOPR), which commenced this docket, on August 30, 2007.  See Decision No. C07-0737.  The NOPR stated that:

This NOPR proposes to modify Rule 4 Code of Colorado Regulations (CCR) 723-1-1100(a)(III).  The proposed rule generally… (b) specifies that the Commission may enter an order either requiring additional information or requiring a party to file an original and an appropriate number of copies of the complete version of the information for which extraordinary protection is sought…Id., at ¶4.

This NOPR proposes to modify Rule 4 CCR 723-1-1401(a) by clarifying that the Commission may consider any application or petition without a hearing if no notice of intervention as of right or motion to permissively intervene requests a hearing or contests or opposes the application or petition.  Id., at ¶5.

5. The hearing in this matter was held on October 5, 2007 before ALJ Mana L. Jennings-Fader.  WRA, Ratepayers United of Colorado, LLC (RUC), Public Service, Qwest, and OCC, among other parties, submitted written and/or oral comments.  The ALJ took the matter under advisement and issued the Recommended Decision on November 5, 2007.  

6. With respect to Rule 1100(a)(III), Qwest, recommended among other things, that the Commission clarify the circumstances, if any, under which a complete copy of the materials for which the extraordinary protection is sought must be filed with the Commission for an in camera review.  See Recommended Decision, at ¶28.  Qwest recommended adopting the language that would make it explicit that a complete copy of the materials for which extraordinary protection is sought would not be filed with the Commission for an in camera review unless this was specifically ordered.  Id.  WRA, on the other hand, argued that the party seeking extraordinary protection should always file, and the Commission should always review in camera, a complete copy of the materials for which such protection is sought.  Id., at ¶29.  

7. The ALJ agreed with Qwest.  The ALJ stated that the decisions regarding whether the extraordinary protection should be granted are never routine and must be made on a case by case basis.  Id., at ¶30.  The ALJ stated that the Commission is in the best position to know what information it needs to examine to decide a motion for extraordinary protection and that it is important to maintain discretion and flexibility. Id.
8. Qwest also suggested that the language of Rule 1100(a)(III) should be consistent with Rule 1405(b), which provides that discovery requests and responses generally are not filed with the Commission except when necessary to support a pleading or as an exhibit.  Qwest pointed out that the information subject to extraordinary confidentiality is mainly exchanged during discovery.  Id., at ¶31.  The ALJ agreed that the language of Rule 1100(a)(III) should be consistent with Rule 1405(b).  Id., at ¶32.  

9. With respect to Rule 1401(a),
 the ALJ pointed out that the language proposed in the NOPR contained the two requirements that must be met before the Commission could consider an application or a petition without a hearing: (1) no intervention or request to intervene requests a hearing; and (2) no intervention or request to intervene contests the application or petition.  Id., at ¶47.  The ALJ adopted OCC’s unopposed recommendation that an intervenor must specifically request a hearing in the intervention filing.  Id., at ¶64.  

10. In addition, OCC recommended that Rule 1401(a) be amended to state that, if any party requests a hearing, the Commission must hold one.  Public Service, however, argued that the Commission must retain its flexibility and discretion to decide on a case by case basis the process best suited to resolve each matter.  Id., at ¶65.  The ALJ found the argument made by Public Service to be persuasive and rejected OCC’s recommendation.  Id., at ¶69.  

C. Issues on Exceptions

1. Motions for extraordinary protection

11. WRA asked in its Exceptions that the Commission reconsider the ALJ’s finding that it is not necessary to require the party seeking extraordinary protection to file the materials for which such protection is sought for an in camera review with respect to the dockets where another party would be completely prevented from accessing the potential evidence and that party has no commercial interest in the contents and is willing to enter into a confidentiality agreement.  See WRA’s Exceptions.  WRA states that this requirement would only apply to a narrow category of extraordinary protection requests.  Id.  

12. WRA also argued that requests for extraordinary protection must be accompanied by an affidavit providing: (1) the names of persons with access to the information; (2) the description of the harm which could ensue if the information were provided to a party that signed a confidentiality agreement and has no commercial interest in the information; and (3) the period of time for which the information must remain undisclosed to avoid exposure to the harm and a justification for that time period. Id.
13. Public Service stated in its response that the majority of requests for extraordinary protection are filed because some information is so sensitive that only Staff, OCC and the Commission should have access.  The modifications proposed in WRA’s Exceptions, therefore, would apply not just to a small portion of requests for extraordinary protection but to most of them.  See Public Services Response to Exceptions.  Public Service argued that the reasons why the ALJ rejected the position that the parties seeking extraordinary protection should always file a complete copy of the materials for which such protection is sought for an in camera review remain persuasive.  

14. We agree with the ALJ and Public Service that the Commission needs to retain its discretion and flexibility in these matters.  The Commission is in the best position to know what information it needs to review when deciding a motion for extraordinary protection.  We find that the approach where the party seeking extraordinary protection must automatically file a complete copy of the information for which such protection is sought, even if in limited circumstances, may impose undue cost on the moving party and the Commission.  

15. We emphasize, however, that, if we determine that we must review a complete copy of the materials for which extraordinary protection in camera to decide a motion, we will not hesitate to ask for it.  We do not believe that requests for extraordinary protection are routine and we will grant them only if the moving party meets its high burden.  We will also consider solutions such as allowing counsel for intervening parties to review the materials.  

16. We agree, in part, with WRA that an affidavit containing the names of all persons with access to the information and the period of time for which the information must remain undisclosed, if known, will be useful and therefore we amend Rule 1100(a)(III) to add the following sentence:  

The party seeking extraordinary protection shall submit an affidavit containing the names of all persons with access to the information and the period of time for which the information must remain undisclosed, if known.

2. Interventions 

17. Qwest argued in its Exceptions that the proposed modification at the end of Rule 1401(a) is unnecessary and confusing.  Qwest states that this language is already contained in Rule 1403, which addresses uncontested and modified proceedings.  See Qwest’s Exceptions.  In addition, according to Qwest, a person could erroneously interpret this language as establishing an automatic right to a hearing upon request if certain conditions do not apply.  Id. 

18. In its Response to Qwest’s Exceptions, OCC states that without the proposed modifications a person wishing to have a hearing will not know that one must be requested along with the intervention.  OCC argues that a person reviewing the Rules of Practice and Procedure for the steps necessary to intervene will not reasonably consider Rule 1403, titled “Uncontested (Modified) Proceedings,” only Rule 1401 titled “Intervention.”  See OCC’s Response to Qwest’s Exceptions.

19. We agree with OCC that the proposed changes are necessary to inform a person wishing to have a hearing that he or she must request it along with the intervention.  We also agree that a potential intervenor might not reasonably consult Rule 1403 for the steps necessary to intervene.  We will, therefore, not strike the modifications proposed by the ALJ.  On the other hand, we agree with Qwest that a person could erroneously read the proposed language as establishing a right to hearing upon request if certain conditions do not apply.  We therefore modify the language proposed by the ALJ in Rule 1401(a) (along with slight, non-substantive modifications in Rule 1403).  We add the following sentence at the end of Rule 1401(a):

If a person wishes to intervene and to request a hearing, that person’s intervention as of right or motion to intervene by permission must state that the application or petition is contested or opposed and must explicitly request a hearing.  However, the Commission may consider any application or petition without a hearing and without further notice if a hearing is not required by law.

II. ORDER

A. The Commission Orders That:

1. The Exceptions of Western Resource Advocates to Recommended Decision No. R07-0924 are granted, in part, and denied, in part, consistent with the discussion above. 

2. The Exceptions of Qwest Corporation to Recommended Decision No. R07-0924 are granted, in part, consistent with the discussion above.  

3. The 20 day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 13, 2008
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