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I.
BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Joint Exceptions of Levtzow, LLC, doing business as Mountain Limo (Mountain Limo), and San Miguel Mountain Ventures, LLC, doing business as Telluride Express and/or Chauffeured Express (Telluride Express), to Recommended Decision Nos. R07-0884, R07-0734-I, and R07-0784-I filed on December 6, 2007.  In addition, Mountain Limo filed a Supplement to Joint Exceptions, also on December 6, 2007.  

2. Now, being fully advised in the matter, we deny Joint Exceptions, in part, and remand this matter to an administrative law judge (ALJ) consistent with the discussion below.  

B. Background

3. Mountain Limo filed an application seeking permanent authority to extend its operations under Certificate of Public Convenience and Necessity (CPCN) PUC No. 47426 on December 20, 2006.  The Commission issued a Notice of Application on December 26, 2006, which stated that Mountain Limo applied for the following: 

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers and their baggage, in call and demand limousine service, 
between all points within a ten mile radius of the San Miguel County Courthouse in Telluride, Colorado, on the one hand, and all points within a ten-mile radius of the Montrose Regional Airport, 2100 Airport Road, Montrose, Colorado on the other hand. 

4. Telluride Express intervened as of right in opposition to the application.  The Commission deemed the application complete and referred the matter to an ALJ on February 7, 2007. 

5. The parties submitted a Stipulation on August 1, 2007.  The Stipulation proposed to restrict Mountain Limo’s permanent authority application:  (1) against the use of more than three vehicles in any 24-hour period; and (2) to the use of vehicles having a seating capacity of no more than 14 passengers and their baggage, including the driver.  Telluride Express represented in a motion that accompanied the Stipulation that it would withdraw its intervention if this restrictive amendment was approved.  See Recommended Decision No. R07-0734-I, ¶ 7.  

6. The ALJ rejected the Stipulation on August 29, 2007.  Id.  The ALJ ruled that the restriction on the maximum of three vehicles at any one time cannot be accepted.  Id., at ¶ 10.  He also stated that the grant of a CPCN is made on the basis that public convenience and necessity requires or will require services of the applicant and that an important consideration in evaluating a proposed restriction is whether it serves to limit efficiency of the operation.  The ALJ cited In Re: Fox-Smythe Transportation, 106 M.C.C. 1 (1967), a decision of the Interstate Commerce Commission, for the proposition that equipment restrictions are generally not favored.  The ALJ concluded that the restriction on the number of vehicles is proposed primarily to limit Mountain Limo’s operation and therefore limit the efficiency of the operation to the public.  Id.  The ALJ also ruled that the proposed restriction was not clear and understandable. 

7. On September 14, 2007, the parties filed a joint motion requesting reconsideration of Interim Order No. R07-0734-I or, in the alternative, certification of that decision to permit exceptions to the Commission under Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1502.  The ALJ denied that motion on September 19, 2007.  See Interim Order No. R07-0784-I.  The ALJ recognized that there are conflicting opinions among the ALJs on whether the restrictions on the number of vehicles or the size of vehicles, or both, are in the public interest.  However, he upheld his prior decision.  The ALJ stated he was concerned that Mountain Limo would not be able to fulfill its CPCN obligations with the proposed restrictions, especially given its agreement not to apply for authority with the Commission for three years.  Id., at ¶ 15.  The ALJ also denied certification of Interim Order No. R07-0734-I.  

8. On October 17, 2007, the parties filed a joint motion to deny the application and preserve the issues for consideration on Exceptions.  The motion was granted on October 22, 2007.  See Recommended Decision No. R07-0884.  

9. On October 29, 2007, the parties filed a joint motion for enlargement of time to file Exceptions until 20 days after the transcript is filed.  We granted that motion on November 16, 2007.  See Decision No. C07-0997.   

C. Findings and Conclusions
10. The parties argue in the Joint Exceptions that certification of Interim Order No. R07-0734-I would have been appropriate in light of other recent Commission proceedings where similar restrictions have been granted.  According to the parties, certification would not have adversely affected any party.  On the other hand, because certification of Interim Order No. R07-0734-I was denied, the parties had to either proceed to a hearing or move to deny the application.  

11. Rule 4 CCR 723-1-1502 provides that interim orders are generally not subject to Exceptions, but a presiding officer may certify an interim order as immediately appealable via Exceptions.  Emphasis added.  In adopting Rule 1502, the Commission held that it is within the discretion of the ALJs and the Commission as to when interim orders may be appealed, and rejected suggestions that all interim orders should be appealable via Exceptions.  See Decision No. C05-1093, at ¶ 128.  

12. Because the issue of whether an interim order may be immediately appealed via Exceptions is within the discretion of an ALJ, the parties are required to show that the ALJ in this case abused his discretion.  We find that the parties have not met that burden.  In any case, the substantive issues are now before us because the ALJ granted dismissal of Mountain Limo’s application and preserved the substantive issues for Exceptions.  

13. The parties maintain in Joint Exceptions that the assumption made by the ALJ that restrictions on a motor vehicle carrier’s authority with respect to the number of vehicles or the size of vehicles, or both, limit the efficiency of the operations and thus service to the public is incorrect.  The parties argue that, in fact, operating an unlimited number of vehicles may be less efficient, especially due to the seasonality of the tourism industry and the resulting peak and valley nature of the demand for transportation services in the area. The parties argue that the Interstate Commerce Commission decision relied on by the ALJ does not require rejection of the proposed restrictions and several relatively recent Recommended Decisions approved similar restrictions.  The parties further represent that Mountain Limo’s existing CPCN contains a restriction as well. See Joint Exceptions, ¶ 7.  

14. The Commission has the authority to issue a CPCN to a motor vehicle carrier or to issue it for the partial exercise of the privilege sought, and may attach to the exercise of the rights granted by a CPCN such terms and conditions as the public convenience and necessity may require.  See § 40-10-105(1), C.R.S.  The Commission has wide discretionary powers in determining public convenience and necessity.  See Pub. Utils. Comm’n v. Donahue, 335 P.2d 285 (Colo. 1959). 

15. We note that restrictions on a motor vehicle carrier’s authority with respect to the number of vehicles or the size of the vehicles, or both, may make that carrier less efficient and therefore less able to meet present or future public necessity and convenience.  These restrictions, therefore, may not be in the public interest.  However, this may not be the case in all circumstances.  In fact, it is well-settled that § 40-10-105(1), C.R.S., implies that public convenience and necessity is a flexible concept.  Therefore the determination of whether or not restrictions on a motor vehicle carrier’s authority with respect to the number of vehicles or the size of the vehicles, or both, negatively affect present or future public convenience and necessity and must be made on a case-by-case basis taking into consideration the unique facts of each application.
  

16. Therefore, we remand this matter to the ALJ with directions to make specific findings on whether the proposed restrictions on Mountain Limo’s authority are in the public interest given the facts and circumstances of this case.  We do not support a presumption that restrictions on a motor vehicle carrier’s authority with respect to the number of vehicles or the size of vehicles, or both, are against the public interest in all circumstances.  We also direct the ALJ to take into account whether the following circumstances affect the public interest in the context of the proposed restrictions: (1) the agreement of the parties that Mountain Limo may not apply for authority with the Commission for a period of three years; (2) if three years is unreasonable, whether a shorter period would be reasonable; (3) the issue regarding the seasonal nature of tourism, and the resulting cyclical nature of the demand for transportation services; and (4) the potential for mitigation of service shortfalls.

17. If the ALJ determines that the above-proposed restrictions are not against the public interest given the facts and circumstances of this case, he should then specify why, in his opinion, the restrictions are not clear and understandable and give the parties an opportunity to correct the ambiguity.  Finally, we do not necessarily require that an evidentiary hearing be held in this matter on remand.  Rather, we leave the determination of what process is necessary to make specific findings of fact and to comport with procedural due process requirements to the discretion of the ALJ.  For example, the ALJ may decide that counsel’s discussion of need is sufficient in light of the nature of the information presented.
II. ORDER

A. The Commission Orders That:

1. We remand this matter to an administrative law judge for further proceedings to determine whether the restrictions proposed by the parties in this matter are in the public interest given the facts and circumstances in this case, consistent with the discussion above. 
2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

3. This Order is effective upon its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 30, 2008.
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� This case also has the factual predicate that the carrier whose vehicles are being restricted, is being added to a market that has not been shown, or even alleged, to be inadequately served.  These facts would appear to mitigate against a public interest concern about limitations on the additional carrier.
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