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ORDER Granting Amended MOTION FOR EXTRAORDINARY PROTECTION
Mailed Date:  February 11, 2008
Adopted Date:  February 6, 2008

I. BACKGROUND and FINDINGS 

1. This matter comes before the Commission on the Motion for Extraordinary Protection and Request for Waiver of Response Time filed by Public Service Company of Colorado (Public Service) on January 25, 2008.

2. On February 1, 2008, Public Service filed an Amendment to its Motion for Extraordinary Protection with the Commission.

3. On February 1, 2008, CF&I Steel, L.P., doing business as Rocky Mountain Steel Mills (CF&I) and Climax Molybdenum Company (Climax) filed a Response to Public Service’s Motion.

4. In Public Service’s Motion for Extraordinary Protection, Public Service seeks extraordinary protection under Rule 4 Code of Colorado Regulations 723-1-1100(a)(III).  Particularly, Public Service requests extraordinary protection for two confidential exhibits attached to witness Gregory Ford’s testimony and for the Asset Purchase Agreement (APA) between Public Service and Invenergy Thermal, LLC (Invenergy) and information related to the APA.

5. According to Public Service, Exhibit GLF-2 of Mr. Ford’s testimony contains estimated costs of the power, mechanical systems, electrical systems, control system, civil and structural engineering, design and contractor overheads and profit, the estimate of the market value of the steam generator, and allowances for escalation among other related costs.  Additionally, Public Service contends that Exhibit GLF-3 contains the construction schedule.

6. Public Service asserts that it has not yet signed contracts with the entities participating in the Fort St. Vrain Project and allowing the information to become public would compromise Public Service’s ability for negotiating favorable contract terms.

7. Public Service also discusses that an article in the APA states that neither party shall cause any release of the information contained in the agreement except in very narrow circumstances or when required by law.  Public Service also notes that it has a letter from Invenergy agreeing that Public Service could release the documents to the Office of Consumer Counsel (OCC).  Because of the contract terms and sensitive information, Public Service argues the APA should be afforded extraordinary protection as well.

8. Additionally, Public Service contends that a proper balance can be struck between the need for regulatory disclosure and the need to protect the company and its customers from compromised negotiating data by giving limited access to these documents.

9. Ultimately, Public Service requests that extraordinary protection be afforded to the APA, Exhibits GLF-2 and FLF-3 and all related costs information and access to these documents be limited to the Commissioners, Commission Advisory Staff, Commission Trial Staff, and the OCC and their respective legal counsel.  It also requests that extraordinary protection be extended to its responses to discovery.

10. Public Service also requests a waiver of response time.

11. On February 1, 2008, Public Service filed an Amendment to its Motion for Extraordinary Protection.  In the Amendment, Public Service recognizes the Commission’s concern over preventing counsel from having access to exhibits that will be introduced on the record in this case.  Thus, Public Service amends its original motion to allow access only to the Commission, its Staff, the OCC, and the attorneys for the intervening parties to Exhibits GLF-2 and GLF-3.  

12. Public Service also requests that if a lawyer for an intervening party wishes to make the material available for the party’s experts, that the counsel be required to notify Public Service of that fact in advance of providing the information to an expert to allow Public Service the opportunity to object.  

13. Regarding the APA, Public Service discusses that the APA, by its own terms, prohibit release of the agreement except when Invenergy consents or where the release is required by law or order of a court or an administrative agency.   Public Service contends that it has no ability to consent to a release other than to the Staff of the Commission and the OCC.  Public Service suggests that if an intervening party must view the information, it should provide sufficient argument to the Commission as to why the Commission should issue an order requiring disclosure of the document.

14. In CF&I and Climax’s joint Response to Public Service’s Amended Motion for Extraordinary Protection, CF&I has no objection to the Amendment to the Motion which allows the attorneys for the intervening parties access to Exhibits GLF-2 and FLF-3 and related information.

15. Because the extraordinary protection for these dockets may be contested by some parties, we allowed response time to run until noon on Monday, February 4, 2008 during the Commissioners’ Weekly Meeting on January 30, 2008.

16. We recognize the need for extraordinary protection for certain aspects of the Fort St. Vrain project while we also understand that there is a need for transparency and access to these documents, particularly by parties involved in this docket.

17. We find that the Amended Motion for Extraordinary Protection strikes the right balance between maintaining the confidentiality of certain information, which could potentially have an adverse impact on Public Service and its customers if made public, with allowing intervening parties’ attorneys, Commission Staff, Advisory Staff, and the OCC and their legal counsel access to these documents for this docket.

18. Therefore, we will grant Public Service’s Amended Motion for Extraordinary Protection.

II. Order

A. The Commission Orders That:

1. The Motion for Extraordinary Protection is granted, consistent with the discussion above.

2. The deadline for responding to Public Service Company of Colorado’s Motion for Extraordinary Protection was 12:00 p.m. on Monday, February 4, 2008.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 6, 2008.
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