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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Motion for Initial Decision to be made by the Commission rather than the Administrative Law Judge pursuant to § 40-6-109(6), C.R.S., and Request for Shortened Response Time.  The Motion was filed by Tri-State Generation and Transmission Association, Inc. (Tri-State) on January 4, 2008.  
2. This docket commenced on August 15, 2007, when Tri-State filed an application with the Commission for a determination under § 29-20-108(5), C.R.S., that the conditions imposed by the Board of County Commissioners of Adams County, Colorado (Adams County) and by the City Council of Commerce City, Colorado (Commerce City) on Phase II of Tri-State’s United Power System Improvement Project will unreasonably impair Tri-State’s ability to provide safe, reliable, and economical service to the public. 

3. We deemed this application complete in Decision No. C07-0701 pursuant to an automatic deem date of August 24, 2007, in accordance with § 40-6-109.5, C.R.S.

4. Commission Staff (Staff) also requested that this matter be set for hearing.  Given the importance of this docket, we determined in Decision No. C07-0701 that the Commission will hear this proceeding en banc.
5. The Commission gave notice of the Application to all interested parties pursuant to § 40-6-108(2), C.R.S.  The notice was mailed on July 10, 2007.
6. Commerce City filed an Entry of Appearance and Motion to Intervene as of Right on August 6, 2007. 

7. Pursuant to Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(d), Staff filed its Notice of Intervention of Right and Request for Hearing on August 6, 2007. 

8. A Petition for Leave to Intervene was filed on August 8, 2007 by the Southwestern Investment Group, Inc.; SW Chambers LLC; and SWIG Cutler JV (jointly Landowners).  We granted this intervention.

9. We further determined that Commerce City and Adams County stated sufficient reasons to intervene as of right as required pursuant to Commission Rule 4 CCR 723-1-1401.  Therefore, we accepted Interventions of Right of Commerce City, Staff, and Adams County.  
10. At a prehearing conference held on September 6, 2007, we determined that extraordinary circumstances existed for us to extend the 210-day deadline for an application decision an additional two weeks, pursuant to authority provided in § 40-6-109.5(4), C.R.S.

11. Additionally, on November 7, 2007, we took statements from the public concerning the appealed local government action at a hearing held at a location specified by the local government.   

12. On December 19, 2007, we referred this matter to an Administrative Law Judge (ALJ) in Decision No. C07-1102.  We referred this docket to an ALJ because this case is complex and will have a large impact on the public.  Additionally, at that time, we anticipated that the Commission would experience a significant transition with two Commissioners leaving in December 2007 and January 2008 and two new Commissioners arriving in January 2008.  Due to the complex nature of the case and the thorough consideration it should be afforded, we found that an ALJ should be involved in this docket pursuant to § 40-6-109, C.R.S. 

13. On January 4, 2008, Tri-State filed this Motion.  Tri-State asserts that it is concerned with the additional procedural steps associated with assigning the case to an ALJ and that it will be difficult for the Commission to meet the April 7, 2008 deadline for a Commission decision with assigning the case.  Tri-State is also concerned with the fact that the Commission will have approximately two months to consider the post-hearing statements of position before a final decision is drafted and entered.  

14. Tri-State contends that it would like the Commission to make every reasonable effort to enter its decision no later than April 7, 2008.  

15. Additionally, Tri-State requests that the Commission shorten the usual response time to this Motion so that all parties and the ALJ will know as soon as possible whether the Commission will enter the initial decision in this case.  Tri-State requests that response time be shortened from 14 days to 7 days, with a deadline of January 11, 2008.

16. On January 11, 2008, Adams County, Commerce City, and Landowners (collectively, Joint Parties) filed Joint Parties’ Response to Motion for Initial Decision to be made by the Commission rather than the ALJ pursuant to § 40-6-109, C.R.S.  In this Response, Joint Parties assert that they object to the Motion being filed outside of the deadline for filing pre-trail motions, which was set for January 3, 2008 by a Commission Order.  

17. Joint Parties also discuss that they are surprised by the Motion’s concern with accelerating time in this docket, as it took seven months for Tri-State to bring this application in front of the Commission.  Additionally, Joint Parties agreed with our decision to send this case for the ALJ regarding the merits of the application and the decision regarding whether the conditions imposed by Joint Parties would unreasonably impair Tri-State’s ability to provide safe, reliable, and economic service to the public.  

18. Joint Parties conceded that “extraordinary conditions” existed in this case by virtue of Tri-State’s pending Motion to Disqualify the ALJ.  Therefore, Joint Parties asserted that the Commission may extend the time frame to render its decision pursuant to § 40-6-109.5(4), C.R.S., for an additional 90 days. 

19. Section 40-6-109.5(4), C.R.S., allows us to extend the 210-day time period for applications by the Commission for an additional 90 days “under extraordinary conditions and after notice and a hearing at which the existence of such conditions is established.”  At a prehearing conference held on September 6, 2007, we determined that extraordinary circumstances existed to exercise our discretion to extend the 210-day deadline by an additional two weeks. 

20. Pursuant to § 40-6-109.5(4), C.R.S.,  we still have an additional 74 days to extend the 210-day deadline if it were necessary.  We understand that it would be in the best interest to draft and enter a final decision in this docket as soon as possible; however, due to its complexity and its potential impact on the public, this case must be afforded a considerable amount of consideration and attention.

21. If the final decision date extends beyond the April 7, 2008 deadline due to additional procedural steps that are associated with the assignment of the case to an ALJ and due to the Commission’s consideration of post-hearing statements of position, these additional steps will not go beyond the 90-day extension we may use pursuant to § 40-6-109.5(4), C.R.S.

22. We still find that an ALJ is better suited for this docket at this time.  The Commission is still experiencing a large transition, and the new Commissioners are extremely busy with a variety of large, ongoing dockets and everyday matters that cannot be referred to an ALJ.  Adding this docket to the Commissioners’ calendars would add numerous hours of studying transcripts and pleadings, and would not be beneficial to this docket or any other docket.  

23. Due to the complex and significant nature of this case, we are still in agreement of our decision on December 19, 2007 to refer this matter to an ALJ.  If this referral causes a delay in this proceeding, the delay will still not exceed the requirements in § 40-6-109.5(4), C.R.S., for an extension up to 90 days.  

24. We find that good cause exists to shorten response time to this Motion due to the time-sensitive nature of this case.

II. ORDER

A. The Commission Orders That:

1. Tri-State Generation and Transmission Association, Inc.’s (Tri-State) Motion for Initial Decision to be made by the Commission rather than the Administrative Law Judge pursuant to § 40-6-109(6), C.R.S., is denied consistent with the discussion above.  

2. Tri-State’s Request for Shortened Response Time is granted, consistent with the discussion above.
3. This Order is effective on its Mailed Date.  

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 16, 2008.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RON BINZ
______________________________


JAMES K.TARPEY
______________________________
Commissioners


COMMISSIONER POLLY PAGE
TERM EXPIRED January 8, 2008.
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