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I.
BY THE COMMISSION

A.
Statement

1. This matter comes before the Commission for consideration of a Motion to Re-Open Docket and Motion for Finding of Violation filed by Daryl Bartholomew (Bartholomew or Complainant) on January 15, 2008.  A-Delux Towing, Inc. (A-Delux) did not file a response to the Motion.  

2. Now, being fully advised in the matter, we deny Complainant’s Motion, consistent with the discussion below.


B.
Background

3.
Mr. Bartholomew filed a Complaint with the Commission against A-Delux on September 11, 2007.  That filing commenced this proceeding.  Mr. Bartholomew alleged that on August 2, 2007, A-Delux towed his vehicle without his consent from a parking space assigned solely to him by a condominium association.  Mr. Bartholomew claimed that he paid $269.90 to A-Delux to retrieve his vehicle.  


4.
The Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, list the requirements that towing carriers must follow with respect to receiving appropriate authorization and keeping tow records/invoices for all non-consensual tows.  Rule 6508(b)(II) states that: 


The authorization from the property owner shall be in writing; shall identify, by make and license number (or, in lieu thereof, by vehicle identification number), the motor vehicle to be towed; and shall include the date, time, and place of removal…

(C)
A towing carrier shall make the written authorization available for inspection by the owner of the towed vehicle or his or her authorized representative.  

(D)
The written authorization may be incorporated with the tow record/invoice required by Rule 6509.  

If a towing carrier performs a tow in violation of Rule 6508, then it "shall not charge, collect, or retain any fees or charges for the unauthorized services it performs."  See Rule 6508(c).  


5.
Rule 6509(a) requires a towing carrier to use and to complete applicable portions of a tow invoice/record for each non-consensual tow it performs, including the following: 

(VII)
the name, address, and telephone number of the person authorizing the tow;  

(VIII)
the signature of the property owner authorizing the tow…
6.
According to the Commission records, A-Delux held a towing permit issued by the Commission pursuant to § 40-13-106, C.R.S., at the time it towed the Bartholomew vehicle.  See Recommended Decision No. R07-0931, at ¶12.  We note, however, that this towing permit was revoked on or about September 18, 2007 for failure to maintain an insurance policy on file with the Commission.

7.
The Administrative Law Judge (ALJ) gave A-Delux notice of the Complaint and required it to either satisfy the Complaint or to file an answer on or before October 22, 2007.  See Recommended Decision No. R07-0831-I, mailed October 1, 2007.  A-Delux never filed an answer, a notice of satisfaction of the Complaint, or a request for an enlargement of time.  See Recommended Decision No. R07-0931, at ¶ 8.

8.
The ALJ granted the Complaint and ordered A-Delux to refund $269.90 to Mr. Bartholomew on or before December 15, 2007.  Id., at ¶ 24.  The ALJ found that A-Delux did not have the required authorization for the non-consensual tow of the Bartholomew vehicle on August 2, 2007.  

9.
Recommended Decision No. R07-0931 became the decision of the Commission because neither party filed exceptions within 20 days.  In this Motion, Mr. Bartholomew states that A-Delux has not refunded $269.90 to him.  Mr. Bartholomew now asks the Commission to reopen this docket because A-Delux violated the ALJ’s orders.

C.
Analysis
10.
We find that A-Delux failed to refund $269.90 to Mr. Bartholomew.  The Commission records indicate that A-Delux did not file a written proof of the refund.  However, because A-Delux no longer has a valid towing permit with the Commission, we are unable to revoke or suspend its towing permit pursuant to Rule 6505 for violation of orders contained in Recommended Decision No. R07-0931. 

11.
In addition, we are not able to enforce monetary judgments for individual Complainants.  This must be pursued by the Complainants through the civil court process, where garnishments, liens, and other remedies may be available against delinquent carriers and possibly individuals and/or businesses related to that carrier.  
II.
ORDER
A.
The Commission Orders That:


1.
The Motion to Re-Open Docket and Motion for Finding of Violation filed by Daryl Bartholomew on January 15, 2008 is denied consistent with the discussion above.


2.
The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

3.
This Order is effective upon its Mailed Date.
B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 30, 2008
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