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I. BACKGROUND AND STATEMENTS 

1. This matter comes before the Commission for consideration of a Motion filed by Public Service Company of Colorado (Public Service or Company) for Modified Procedure or in the Alternative Expedited Treatment (Motion for Modified Procedure).  Other matters for consideration which include petitions to permissively intervene in this matter were filed by Ms. Leslie Glustrom; CF&I Steel, LP and Climax Molybdenum Company (CF&I Steel and Climax); Ms. Nancy LaPlaca; Colorado Independent Energy Association (CIEA); and Ratepayers United of Colorado (RUC).  Interventions as of right were filed by Commission Staff (Staff) and the Colorado Office of Consumer Counsel (OCC).  We also consider Public Service’s Motion to Strike Portions of Ms. Glustrom’s Response to Public Service’s Motion for Modified Procedure.

2. On November 27, 2007, Public Service filed its Motion for Modified Procedure.  The Motion for Modified Procedure was filed contemporaneously with its application for a certificate of public convenience and necessity (CPCN) to construct additional generating facilities at its Fort St. Vrain station.  Public Service contends that the application is necessary because of the termination of a purchase power agreement (PPA) between Public Service and Squirrel Creek Energy, LLC (Squirrel Creek).

3. Public Service asserts that it must replace the peaking power it would have obtained from the Squirrel Creek PPA in order to meet its reserve margin and avoid potential outages during the summer of 2009.  Public Service contends that to accomplish this, it must begin construction by April 2008 which requires that the Commission issue a decision no later than April 1, 2008.

4. Due to the time constraints, Public Service requests that the Commission grant the application for a CPCN without a hearing pursuant to Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1403 if the application is uncontested.

5. In the alternative, Public Service requests that the Commission grant expedited treatment of the application pursuant to its proposed schedule.  Additionally, Public Service requests that if this matter proceeds to a hearing, the Commission hear this matter en banc because of its familiarity with the Company’s resource needs and dockets.  Additionally, Public Service requests that if the Commission grants the motion for expedited schedule, the Commission should issue an Initial Commission Decision if it chooses to assign the case to an Administrative Law Judge for hearing.

6. In Decision No. C07-1043, effective December 13, 2007, we ordered potential intervenors to respond to Public Service’s Motion for Modified Treatment along with Petitions to Intervene.  The responses and petitions were due by December 31, 2007. 

A. Petitions to Intervene and Responses
7. On December 28, 2007, CIEA filed its Petition for Leave to Intervene along with its response to Public Service’s Motion for Modified Treatment.  CIEA represents that it is a non-profit corporation and its members include competing bidders whose proposals were rejected by Public Service in favor of the Squirrel Peak Project.  CIEA argues that, if its members’ bidders are not reinstated, the erroneously-rejected bids should be utilized as an upper limit benchmark for the costs Public Service may now charge its ratepayers for its self-build alternative.  Accordingly, CIEA asserts that the docket will substantially affect the pecuniary or tangible interests of its members.

8. CIEA has no objection to Public Service’s Motion for Expedited Treatment, provided that CIEA and other intervenors are afforded a meaningful opportunity to conduct necessary discovery which will necessitate an expedited discovery process.  CIEA seeks multiple rounds of discovery to be meaningfully conducted by intervenors before Public Service’s proposed date to file answer testimony (January 25, 2008).  CIEA also requests the Commission shorten the discovery turnaround time to five business days, including discovery already submitted.  CIEA notes that Public Service had control over the process of selecting a replacement for the Squirrel Creek Project over the timing of this Application, and consequently without shortened discovery response times, the procedural schedule proposed by Public Service would be unreasonable.  
9. On December 13, 2007, Ms. Leslie Glustrom filed a Petition to Intervene.  Ms. Glustrom seeks to intervene under § 40-6-109(1), C.R.S.  In support of the intervention, she asserts that she is interested in, and will be affected by, any order issued by the Commission as a resident of Colorado and as a Public Service ratepayer.  She also states it is impossible to determine if her concerns will be represented otherwise.

10. On December 31, 2007, Ms. Glustrom filed a Response to the Motion for Expedited Procedure.  In her Response, Ms. Glustrom indicates that she has concerns regarding the Application and is opposed to the request for Modified Procedure.  Ms. Glustrom notes the need to plan for the summer peak demand and therefore accepts the Expedited Treatment schedule, provided Public Service is willing to accelerate discovery responses.  She also suggests that Public Service agree to provide discovery responses in five calendar days when feasible and that responses to all discovery requests be provided in ten calendar days.  If this is not possible, Ms. Glustrom suggests that Public Service work with an extended schedule for discovery response with the parties.  Ms. Glustrom takes the position that if there is a conflict regarding discovery, the date for Answer Testimony should be extended to reflect these delays.

11. On December 26, 2007, CF&I and Climax submitted a Petition to Intervene and Response to the Motion for Modified Procedure.  CF&I and Climax contend they are petitioning to intervene because they are the two largest retail customers in Public Service’s electric system and their interests would not otherwise be adequately represented in the proceeding without the intervention.  

12. In the Response to Public Service’s Motion for Expedited Procedure, CF&I and Climax believe hearings should be held and do not oppose the expedited treatment of the docket provided discovery matters will be treated on a correspondingly expedited basis. 

13. On December 28, 2007, Ms. Nancy LaPlaca filed a Petition to Intervene in this docket.  Ms. LaPlaca seeks to intervene under § 40-6-109(1), C.R.S.  In support of the intervention, she asserts that she is interested in and will be affected by any order issued by the Commission as a resident of Colorado and as a Public Service ratepayer.  

14. In her Petition, Ms. LaPlaca asserts she has concerns regarding the delayed notification to the public regarding this investment.  She also contends that Demand Side Management (DSM) will be the cheapest and fastest way to take care of peak power needs and will be cheaper than this expenditure.  Ms. LaPlaca ultimately does not object to Public Service’s request for expedited treatment but feels that Public Service should have been more straightforward from the start. 

15. On December 31, 2007, RUC filed a Petition to Intervene, Request for a Hearing on the CPCN, and a Response to Public Service’s Motion for Modified Treatment.  RUC indicates that it is a not-for profit Colorado corporation whose mission is to represent ratepayers’ interest and that its members will be directly and substantially affected by Public Service’s proposals.  

16. Regarding Public Service’s Motion, RUC asserts that it has no objection to the expedited procedure with the caveat that parties must be given sufficient time to propound and receive discovery.  RUC also agrees with CIEA’s request that discovery responses be provided within five days of receipt.  Additionally, RUC supports Ms. Glustrom’s Response to Public Service’s Motion for Modified Treatment.  RUC also asserts that the Commission and Public Service cannot rush into this generation acquisition decision without giving full consideration to DSM and renewable energy alternatives.  

17. On December 11, 2007, the OCC filed its Notice of Intervention of Right, Entry of Appearance & Request for Hearing in this docket.  OCC intervenes as a matter of right under § 40-6.5-104, C.R.S.  

18. OCC requests a full evidentiary hearing because it is concerned about the lack of capacity caused by the termination of the PPA and the resulting costs for the construction and operation of two combustion turbines at the Company’s Fort St. Vrain station.  OCC also expresses concern that the resulting costs are just and reasonable.

19. On December 28, 2007, Staff filed its Notice of Intervention and Entry of Appearance pursuant to Rules 4 CCR 723-1-1007(a) and 1403(b) and request for a hearing.  Staff contends that Public Service’s application raises issues which may affect ratepayers, and these issues require further inquiry to resolve these issues.  

20. Staff also asserts that the following issues require further research:  the necessity to maintain an absolute planning margin of 16 percent when in a short-term contingency position; the comparison of the plan proposed versus other options; the consideration of the retirement of the Zuni generation plant; and additional relevant issues.

21. On December 28, 2007, Staff filed a Notice of no objection to the relief sought by Public Service in its Motion for Modified Procedure.  Staff also has no objection to the proposed procedural schedule.

22. In Response to the concerns raised by the intervenors concerning the Motion for Modified Procedure filed on January 3, 2008, Public Service concludes that none of these parties oppose the expedited schedule, however, CIEA, Ms. Glustrom, and RUC requested a shortened discovery response time of five business days, and CF&I and Climax requested discovery responses on an “expedited basis.”  

23. Public Service asserts that, to accommodate the needs of other parties, it is agreeable to shortening response time to seven business days, but further constricting the response time frame would pose an undue hardship.  

24. Additionally, Public Service contends that this docket involves narrow issues and there is no need for expansive discovery and multiple rounds of discovery envisioned by CIEA.

25. Moreover, Public Service asserts that voluminous discovery requests by any party will affect Public Service’s ability to respond to the discovery requests in this and other simultaneous dockets.  Finally, Public Service notes that it is already cooperating with parties regarding discovery and expects to continue cooperating with all parties.

26. On January 10, 2008, Public Service filed a Motion to Strike Portions of Leslie Glustrom’s Response to Public Service’s Motion for Modified Procedure (Motion to Strike).  In support of the motion, Public Service asserts that attached to Ms. Glustrom’s response is a paper on climate change, which was not authored by Ms. Glustrom.  Public Service also requests that the Commission strike numbered paragraphs 1 through 13 of Ms. Glustrom’s response.  Public Service contends that these paragraphs argue the merits of the case and do not respond to the Motion for Modified Procedure.

27. Public Service also notes that Ms. Glustrom should be required to introduce evidence into the record as other parties do.  Public Service asserts that Ms. Glustrom attempts to evade protections afforded by procedural due process by inappropriately inserting her argument and unsupported facts into pleadings intended to address procedural matters.

28. On January 9, 2008, Ms. Glustrom filed a Response to Public Service’s Motion to Strike.  Ms. Glustrom alleges that Public Service made errors in its reading of her Response.  First, Ms. Glustrom indicates that the Motion to Strike stated that she filed her Response on December 10, 2008 when it was actually mailed on December 24, 2007.  Second, Ms. Glustrom contends that, while Public Service claims that she was trying to get the paper into the report, she was not attempting to do so and simply quoted the paper and attached it for ease of reference.

29. Finally, Ms. Glustrom asserts that paragraphs 1 through 13 of her Response to Public Service’s Motion for Expedited Treatment were not submitted with respect to the decision about expedited treatment and that she actually agrees to an expedited schedule.  Ms. Glustrom argues that paragraphs 1 through 13 were in fact submitted in opposition to the use of Modified Procedure under Rule 1403(a).  Ms. Glustrom asserts that if the Commission were to allow Modified Procedure, there would be no hearing.  As such, paragraphs 1 through 13 were submitted in support of her opposition to granting Modified Procedure.  She contends that she was trying to explain why she is opposed to the Commission assuming that the Application is uncontested and why it would be inappropriate to grant the CPCN without a hearing.

II. FINDINGS OF FACT

A. Petitions to Intervene

30. The Petitions to Intervene filed by Ms. Leslie Glustrom, CF&I and Climax, Ms. LaPlaca, CIEA, and RUC have satisfied the requirements of permissive intervention pursuant to Rule 1401(c).  Specifically, we find that these intervenors have demonstrated that they have a specific interest in this docket and that their interest would not otherwise be adequately represented.  Accordingly, we grant all Petitions to Intervene filed in this docket.  We also note Staff’s and OCC’s interventions as of right.  

31. As with several other prominent dockets before the Commission, we note that this docket overlaps with the dockets scheduled for a prehearing conference to be held at 1:30 p.m. on January 23, 2008.  Accordingly, we serve notice to the parties here that the issues raised by Public Service in this application may be discussed during the prehearing conference scheduled for 1:30 p.m. on January 23, 2008 and consequently we strongly encourage all parties to this docket to be present at that prehearing conference.
B. Motion for Modified Procedure/Expedited Procedure
32. Section 40-6-109(5), C.R.S., and Commission Rule 1403 address the prerequisites for Modified Procedure in an application.  Pursuant to § 40-6-109(5), C.R.S., the Commission by general rule takes evidence in an uncontested or unopposed proceeding by affidavit or otherwise, without a formal oral hearing.  Commission Rule 4 CCR 723-1-1403 sets out the procedures for such a modified procedure.  According to Rule 1403(a), the Commission may determine any application without a hearing if an application is uncontested or unopposed, if a hearing is not requested or required by law, and the application is accompanied by a sworn statement verifying sufficient facts and supported by attachments or exhibits.  Additionally, Rule 1403(b) mandates “[a] proceeding will not be considered to be contested or opposed, unless an intervention has been filed that contains a clear statement specifying the grounds therefore.”
33. Seven interventions have been filed in this docket.  These interventions certainly indicate that this application is contested or there is some concern regarding the proposals in this application which must be further explored.  Several of the intervenors specifically requested a hearing in this matter to address the various issues at stake.  The only intervenor that specifically agreed to the Motion for Modified Procedure is Staff.

34. Given the concern about this application indicated by the intervenors in response to Public Service’s Motion for Modified Procedure, we find that this application is contested and does not satisfy the conditions contained in § 40-6-109(5), C.R.S., and Rule 1403.  Accordingly, we deny the request for Modified Procedure.

35. No intervener in this docket opposed Public Service’s request for Expedited Hearing.  In the responses to Public Service’s Motion for Expedited Treatment, each intervenor indicated that it did not object to expedited treatment.  Given the importance of this docket and the need to determine how Public Service will meet its peak energy needs in 2009, we find good cause to grant Public Service’s request for expedited treatment of this application in order to address upcoming peak energy needs.

36. Because of the concern for expedited discovery, we grant the intervenors’ request for a shortened discovery response time of five business days.  We understand Public Service’s concerns regarding the shortened discovery time period; however, because Public Service chose to wait several months before filing this application and because of the time sensitive nature of this docket, we require the five business-day discovery response period. 

37. If Public Service encounters any difficulty with a particular discovery request, we ask the parties to communicate and determine a timeframe for the production of discovery which is satisfactory to both parties.  All discovery disputes within this docket shall be referred to an Administrative Law Judge.

C. Motion to Strike
38. Public Service seeks to strike portions of Ms. Glustrom’s Response to Public Service’s Motion for Modified Treatment on the grounds that Ms. Glustrom should be required to introduce evidence into the records as other parties do, and that her arguments go to the merits of this docket and are appropriate to a statement of position rather than a response to a procedural scheduling motion.

39. We agree with Public Service that all parties must be required to introduce evidence into the record, subject to cross-examination and other formalities.  However, we find that the substance of Ms. Glustrom’s response pleading was an appropriate response to Public Service’s request for Modified Procedure.  According to Rule 1403(a), if a request for modified procedure is unopposed, an application may be determined by the Commission without a hearing.

40. Rule 1401(c) requires that a motion to permissively intervene “state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.”  In addition, the rule requires that the motion to permissively intervene “must demonstrate that the subject docket may substantially affect the pecuniary or other tangible interests of the movant …”  Additionally, Rule 1403(b) requires that a “proceeding will not be considered to be contested or opposed, unless an intervention has been filed that contains a clear statement specifying the grounds therefore.”  We agree with Ms. Glustrom that her statements in paragraphs 1 through 13 of her response pleading advance her argument that Public Service’s application is opposed and therefore, a modified procedure would not be appropriate in this case.

41. However, we grant Public Service’s Motion to Strike with regard to Ms. Glustrom’s attached article.  Attempting to submit this article is an improper attempt to submit evidence into the record.  Ms. Glustrom certainly is able to make a viable argument that this application is opposed without attaching a lengthy paper which is irrelevant to the modified procedure issue.  

42. We also emphasize that Ms. Glustrom’s Response to Public Service’s Motion for Modified Procedure serves the sole purpose of opposing the application for purposes of Rule 1403(a).  We do not take her arguments as evidence or truth.  Ms. Glustrom, as with all parties in this matter, must present evidence consistent with the rules of evidence and arguments regarding the merits of the docket.  As always, we will make it our priority to ensure that procedural due process and fairness is preserved throughout this docket.

43. Therefore, Public Service’s Motion to Strike is granted in part and denied in part, consistent with the discussion above.
D. Other Concerns
44. We are concerned with how the alleged significant capacity shortfall occurred and the associated timing limitations.  Therefore, we require all parties to this docket to address in testimony the following concerns:
1)
What options are available to the Commission at this stage of the project and going forward?

2)
What effect would a DSM/energy efficiency program such as a mandatory universal saver switch program for new home construction with central air-conditioning, with certain exemptions for health concerns, have on reducing this 2009 and future peak demand?  

3)
Please discuss in detail what alternatives were evaluated (e.g., demand curtailment, PPA, energy conservation, etc.), why they were rejected, and how it was determined that the self-build alternative was best to address this short-term capacity shortfall.

4)
What DSM and energy conservation programs provide solutions?   

5)
How can this situation be avoided when retaining future similar resources?

6)
Please provide specific alternatives that will solve the 2009 peak demand issue.  We seek to solve this problem, not assign blame. 

7)
Are there alternatives to this project that will become unavailable between now and the date of the Commission decision?

8)
What options will be available to the Commission when we issue the decision?

9)
Please provide a complete explanation of the events that occurred concerning the Squirrel Creek PPA between August, 2007 and the time this Application was filed on November 27, 2007.

10)
What lessons were learned that can be applied to the Electric Resource Plan process (e.g., timing of bids, negotiations, changed circumstances, obligation to serve on bidders, etc.)?

11)
We ask parties representing other bidders, to identify feasible solutions that can be accomplished in the necessary timeframe.  Specifically address what you can do now to solve this problem.
III. ORDER

A. The Commission Orders That:

1. The Petitions to Intervene filed in this docket by Ms. Leslie Glustrom; CF&I Steel, LP and Climax Molybdenum Company; Ms. Nancy LaPlaca; Colorado Independent Energy Association; and Ratepayers United of Colorado are granted.

2. Public Service Company of Colorado’s (Public Service) Motion for Modified Procedure is denied, consistent with the discussion above.

3. Public Service’s Alternative Motion for Expedited Procedure is granted, consistent with the discussion above.  

4. The discovery response period shall be five business days, unless an alternative arrangement is mutually agreed upon by Public Service and the requesting party.  Additionally, all discovery disputes shall be referred to an Administrative Law Judge.

5. Public Service’s Motion to Strike is granted in part and denied in part consistent with the discussion above.  

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 16, 2008.
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