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I. statement
1. On December 13, 2007, Intervenor’s Motion for Authorization to File Rebuttal to Applicant’s Response to Intervenor’s Motion to Dismiss and Alternative Motion to Reopen and Rebuttal was filed by Craig Suwinski (Suwinski or Intervenor).

2. On December 27, 2007 Vail Summit Resorts, Inc. doing business as Keystone Resort Inc.'s (Keystone) response to Suwinski's Motion for Authorization to File Rebuttal was filed.

3. Intervenor seeks authorization to rebut perceived admissions by Keystone against interest.  Intervenor also seeks to provide additional argument regarding perceived overlapping authority that could result from the granting of this application.  Intervenor also seeks to respond to Applicant’s characterization of his position and to reopen evidentiary record in the preceding for the presentation of evidence not available at hearing.

4. Keystone opposes the requested relief, noting the length of the proceeding as well as the fact that a fully litigated hearing on the matter was held in October, 2007.  Keystone notes that Intervenor’s pending motion to dismiss is ripe for determination, as are the merits of the case.  Keystone contends the requested rebuttal should not be allowed as no compelling reason has been shown for the provision of the same.  Providing rebuttal would only further and unnecessarily delay resolution of the preceding.

5. Intervenor contends that he is entitled to file rebuttal to a response as a matter of right, citing Rule 121, § 121-15(1) C.R.C.P.  However, the cited standard simply is not applicable.  Primarily, the Commission's Rules of Practice and Procedure provide:  “Where not otherwise inconsistent with Title 40 or these rules, the Commission, a hearing commissioner, or an administrative law judge (ALJ) may seek guidance from or employ the Colorado Rules of Civil Procedure.”  Rule 1001 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  Pursuant to Rule 1400, “[a] movant may not file a reply to a response unless the Commission orders otherwise.”  Thus, there is no right of the movant to reply to Keystone's response.

6. Considering the arguments presented the ALJ is satisfied that the party's positions have been adequately addressed and that rebuttal is neither necessary nor justified.  Therefore, Intervenor’s motion for authorization file rebuttal will be denied.

7. The evidentiary record in this proceeding is closed.  Based upon good cause shown, the record may be reopened.  Intervenor submitted the rebuttal for which authorization to file is requested.  Statements regarding new evidence will be considered as an offer of proof in support of the filing.  Intervenor seeks to reopen the record for an opportunity to present evidence that did not exist at the time of hearing in this matter.  Without recitation of authority, Intervenor argues that the classic test of whether a motion to reopen should be granted is whether the evidence was available at the time of hearing.  

8. Rule 1504(c) allows a record to be reopened for good cause shown.  The ALJ agrees with Keystone that Intervenor has failed to sustain its burden of establishing good cause for reopening the record in this matter.  It is apparent that there is no material newly discovered evidence that could not, with reasonable diligence, have discovered and produced at the trial.  Rather, the offered evidence did not exist at the time of trial.  To the extent it existed at all, Intervenor has not shown that it could not have been discovered and produced at trial through reasonable diligence.  Reopening of this proceeding would potentially result in re-litigating pending issues and in further delay in a Commission resolution of such issues. 
9. Based on the foregoing considerations, Intervenor failed to show sufficient cause to reopen the evidentiary record in the proceeding and the alternative motion to reopen will be denied.

II. ORDER

A. It Is Ordered That:

1. Intervenor’s Motion for Authorization to File Rebuttal to Applicants Response to Intervenors Motion to Dismiss and Alternative Motion to Reopen and Rebuttal filed December 13, 2007 by Craig S. Suwinski is denied.

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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