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I. statement, findings, and conclusions

1. On June 22, 2007, Colorado Natural Gas, Inc. (CNG) filed an application requesting an order from the Commission issuing a Certificate of Public Convenience and Necessity (CPCN) to provide natural gas public utility services in designated areas within Summit and Park Counties, Colorado (Application). The Application commenced this docket.

2. The Application is made pursuant to §§ 40-3-101(2) and 40-5-101, C.R.S., and Rules 4002 and 4101 of the Commission’s Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations 723-4.

3. On June 26, 2007, the Commission issued its Notice of Application Filed (Notice).  Such Notice established, among other things, dates by which interventions were to be filed, as well as dates by which testimony should be filed by the parties.  

4. On July 26, 2007, Public Service Company of Colorado (Public Service) filed its motion to intervene, protest and request for hearing in this proceeding.  

5. On July 27, 2007. CNG filed a Motion to Hold Docket in Abeyance to allow it to compile certain financial and other information necessary in order for the Commission to deem the Application complete.  By Decision No. C07-0694, the Commission held the docket in abeyance until August 26, 2007 to allow CNG to complete its Application.

6. On August 7, 2007, Commission Staff filed its notice of intervention, entry of appearance, and request for hearing.

7. On August 20, 2007, CNG filed a motion to amend its Application.  By Decision No. R07-0728-I, the verified Application was amended so as to include the information that CNG had been working to compile Public Service’s motion to intervene was also granted.

8. By Decision No. R07-0805-I, a procedural schedule was established.  The schedule was subsequently modified by Decision No. R07-0910-I.

9. Subsequent to the filing of its Application, as amended, the parties entered into settlement discussions and associated negotiations have resulted in the parties resolving all issues that were or could have been raised in this proceeding.  

10. On November 28, 2007, CNG filed its Unopposed Motion for Order Granting Application, as Amended, Consistent with Stipulation in Agreement and Resolution of Proceeding, Processing the Docket Pursuant to the Commission's Modified Procedures, Vacating the Existing Procedural Schedule and Waving Response Time.  Contemporaneously, the Stipulation and Agreement in Resolution of Proceeding (Stipulation) was filed.

11. CNG submits that the parties have resolved their differences such that the Application, as amended, now stands unopposed.  CNG requests that the Application be granted as an uncontested matter, in accordance with Commission rules, that the remainder of the procedural schedule be vacated, and that response time to the motion be waived.

12. CNG and Staff (CNG and Staff will be collectively referred to as the Parties) have reached a comprehensive and unopposed settlement in this docket.  Although Public Service has not executed the Stipulation, counsel for CNG is authorized to state that Public Service does not oppose the agreements reached by CNG and Staff as reflected in the Stipulation.  CNG's counsel is also authorized to state that Staff and Public Service support approval of the requested relief.

13. Because all parties to the docket support approval of the requested relief, it is appropriate that response time be waived.

14. The Parties state that the settlement reached in this proceeding constitutes a just and reasonable resolution of this proceeding and that avoiding litigation in this docket through a negotiated settlement is in the public interest.  The Parties further state that approval and implementation of the settlement embodied in the Stipulation will result in substantial savings to all concerned.  

15. Since the application is now unopposed, CNG’s request to handle the Application under the Commission’s modified procedure without hearing pursuant to the provisions of § 40-6-109(5), C.R.S., and 4 Code of Colorado Regulations 723-1-1403, will be granted.

16. CNG is a Colorado corporation in good standing with its principal office and place of business located at 7810 Shaffer Parkway, Suite 120, Littleton, Colorado 80127-0868.  

17. Applicant is authorized to do business in the State of Colorado and currently conducts operations as a Colorado public utility.  Applicant is a local distribution company, engaged in, inter alia, the purchase, distribution, transportation, and sale of natural gas in various certificated areas in the State of Colorado.

18. The Parties acknowledge that natural gas service is not currently available in the service areas for which CNG is requesting a CPCN as described in its Application.  The Parties further acknowledge that CNG is ready, willing, and able, financially and otherwise, to design, own, operate, and maintain a natural gas system in the areas that are included within the terms of this Stipulation and that CNG has demonstrated that the construction, operation, and maintenance of facilities by CNG necessary to provide natural gas utility service within such areas is economically feasible.

19. Consequently, subject to the terms and conditions of the Stipulation, the Parties agree that the public convenience and necessity is served by the issuance of a CPCN to CNG authorizing it to construct, own, operate, and maintain a natural gas mainline and distribution system and to provide natural gas sales and transportation services to customers within the territory more particularly described in Exhibit No. 1 to the Stipulation.  A map identifying generally the area to be certificated to CNG is attached to the Stipulation as Exhibit No. 2.  The areas described in Exhibit No. 1 and depicted generally in Exhibit No. 2 include the incorporated towns of Blue River, Alma, and Fairplay, Colorado and will be referred to herein as the “South Park Area.”    

20. Exhibit Nos. 1 and 2 represent a smaller territory than that proposed in CNG’s initial Application in this Docket.  The revised area more closely follows the pattern of existing development in the area, and all sections which are included in the legal description have potential residential or commercial customers located within the section.  The agreement by CNG to reduce the size of territory requested satisfactorily addressed the concerns raised by Public Service in its motion to intervene, protest and request for hearing in this proceeding.

21. The Parties further agree that a CPCN is properly issued to CNG authorizing it to construct, own, operate, and maintain a six-inch high density polyethylene mainline beginning at an approximate point along Public Service’s existing system located in Section 18, Township 7S, Range 77W, and proceeding through private rights-of-way and along state highways and county roads in a generally south direction through the South Park Area.  

22. The Parties likewise agree that a CPCN is properly issued to CNG authorizing it to construct, own, operate, and maintain natural gas distribution facilities within the areas described in Exhibit No. 1 and as depicted generally on Exhibit No. 2, including, but not limited to, those necessary to provide natural gas sales and transportation service to customers within the South Park Area.  

23. The Parties agree that rolled-in rate treatment of the South Park Area into CNG’s existing Bailey Rate Division is justified based on CNG’s feasibility study.  Therefore, CNG shall provide natural gas sales and transportation service to customers within the South Park Area pursuant to the rates identified for the Bailey Rate Division in CNG’s Colorado PUC No. 1 Gas Tariff on file with and approved by the Commission, as same may change from time to time.

24. CNG agrees that in the event CNG’s forecast regarding the penetration rate for connecting customers, i.e., customer counts, to the South Park Area described in Exhibit No. 1 turns out to be overly optimistic such that CNG is unable within five years after commencement of construction to recover the cost of expanding facilities into the area described in Exhibit 1, CNG shall not seek to recover its investment for such expansion from the remaining customers within the CNG Bailey Rate Division, but rather shall file to establish the South Park Area as a separate rate division.

25. CNG is required by the Stipulation and Agreement in Docket No. 06S-394G to file a rate case in 2009 using either calendar year 2008 or the CNG 2009 fiscal year (which ends March 31, 2009), as the test year.  Either of these test years will cover the projected construction period for the South Park Area.  In order to avoid the inevitable mismatching of leading construction costs and the lagging revenues attendant with the anticipated customer counts and billing determinants for a new area such as this, CNG agrees that for the 2009 rate case, rates for the Bailey Rate Division will be set using the rate base, operating expenses and rate determinants from the remainder of the Bailey Rate Division, excluding the South Park Area.  This will ensure that the balance of the Bailey Rate Division customers (excluding those served from the South Park Areas facilities) are not affected by the South Park expansion.  Subject to Paragraphs 14 and 16 through 18 of the Stipulation, rates for the South Park Area will nevertheless continue to use the same rates, albeit new rates established by that rate case, for the Bailey Rate Division.  

26. As detailed in the Stipulation, the parties agree that the South Park Area rate base, operating expenses and rate determinants shall be included in any rate case filing subsequent to CNG’s required 2009 rate case filing only if a cost of service study comparing rates for the South Park Area on a stand-alone basis with the then-effective Bailey Rate Division rates demonstrate an agreed, specified, level of rate parity.  

27. If CNG does not initiate a rate case between the conclusion of its 2009 rate case and September 30, 2013, CNG agrees that no later than September 30, 2013, it shall file a report with Staff that includes a cost of service study comparing what rates for the South Park Area would be on a stand-alone basis with the then-effective Bailey Rate Division rates derived in CNG’s most recent rate case proceeding.  

28. If CNG’s cost of service study indicates that rate parity could not be sustained within the agreed upon range, CNG shall remove the South Park Area from CNG’s Bailey Rate Division in order to avoid inappropriate cross subsidy of the customers within the South Park Area by the balance of the customers within the Bailey Rate Division.  If the comparison indicates that stand-alone rates for the South Park Area are less than the then-effective Bailey Rate Division rates, CNG shall have no obligation to remove the South Park Area from CNG’s Bailey Rate Division.

29. CNG agrees to separately account for all costs associated with the mainline and distribution system constructed to serve the South Park Area in order to facilitate the use of such data in CNG’s rate case proceedings or the stand-alone cost of service study discussed above.  

30. Without regard to the inclusion of the South Park Area in the Bailey Rate Division, the Stipulation does not prohibit or otherwise limit or restrict CNG’s ability to seek rate relief from the Commission regarding CNG’s investment in facilities constructed to serve customers within the South Park Area from customers in the South Park Area.

31. Construction of the mainline and distribution system required to provide service to the South Park Area can be segregated into two discrete phases.  Phase I consists of facilities north of Hoosier Pass.  Phase II consists of facilities over and south of Hoosier Pass.  In order to ensure minimal rate disparity between CNG’s current Bailey Rate Division and the would be stand-alone rate for the South Park Area, CNG agrees not to start construction on Phase I and subsequently on Phase II (as defined herein) of the mainline and distribution system until it has met specified benchmarks regarding connection commitments from residential and/or commercial customers located within the South Park Area.  

32. The Parties agree that a CPCN authorizing CNG to provide natural gas service within the South Park Area, again the service area corridor described in Exhibits 1 and 2 to the Stipulation, should be approved.  Further, the Parties agree that a preliminary order for a CPCN authorizing CNG to exercise franchise rights within the South Park Area, is in the public interest and should be approved.  CNG may further extend its facilities and service into contiguous areas beyond this specifically defined certificated area in the ordinary course of business.  

33. CNG is currently pursuing franchise agreements with the South Park Area and understands that, before it begins natural gas service in these towns, it shall have received all necessary Commission authorizations for the exercise of franchise rights granted by such municipalities.  

34. Within 30 days of the issuance of a final Commission order approving the Stipulation without modification, CNG will file an advice letter, as a compliance filing on not less than one day’s notice, for the purpose of amending its Colo. PUC No. 1 Tariff so as to include the South Park Area within CNG’s general service area.

35. Having reviewed the Stipulation and the Application, it is found and concluded that that the present and future public convenience and necessity respectively now require and will require the extension and operation of a natural gas distribution system as proposed in this docket.

36. The granting of the requested CPCN is in the public interest, and should be accepted and approved.  

37. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:  

1. Response time to the Unopposed Motion for Order Granting Application, as Amended, Consistent with Stipulation in Agreement and Resolution of Proceeding, Processing the Docket Pursuant to the Commission's Modified Procedures, Vacating the Existing Procedural Schedule and Waving Response Time filed November 28, 2007 is waived.

2. The Unopposed Motion for Order Granting Application, as Amended, Consistent with Stipulation in Agreement and Resolution of Proceeding, Processing the Docket Pursuant to the Commission's Modified Procedures, and Vacating the Existing Procedural Schedule is granted.

3. The Stipulation and Agreement (Stipulation) filed by Colorado Natural Gas, Inc. (CNG) and the Staff of the Public Utilities Commission (Staff) on November 28, 2007, is accepted and approved without modification.  The Stipulation, a copy of which is attached hereto as Appendix A, is incorporated into this Order as if fully set forth herein. 

4. CNG’s request to handle the application under the Commission’s modified procedure without hearing pursuant to the provisions of § 40-6-109(5), C.R.S., and 4 Code of Colorado Regulations 723-1-1403 is granted.

5. The Verified Application for a Certificate of Public Convenience and Necessity (CPCN) filed by CNG on June 22, 2007, and amended pursuant to Decision No. R07-0728-I, is granted consistent with the terms and conditions of the Stipulation.

6. CNG is granted a CPCN to construct, operate, and maintain an intrastate natural gas pipeline beginning at an approximate point along Public Service Company of Colorado’s existing system located in Section 18, Township 7S, Range 77W, and proceeding through private rights-of-way and along state highways and county roads in a generally south direction through the Towns of Blue River, Alma, and ending in the Town of Fairplay, Colorado, serving all intermediate points.  This area is specifically described in Exhibit No. 1 and depicted generally in Exhibit No. 2 (the South Park Area).

7. While the South Park Area is adequately described to consider and approve the Stipulation, Exhibits 1 and 2 combined fail to meet the requirements of Rule 4101(b)(IV) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations (CCR) 723-1.  Within 30 days of the effective date of this Decision, CNG shall file a map showing the specific geographic area of the CPCN granted that describes the geographic areas in section, township, and range convention.

8. CNG is granted a CPCN to construct, operate, and maintain natural gas distribution facilities and to provide natural gas service throughout the area described in paragraph 15, subsections a. and b. of the Stipulation and Agreement, as depicted in Stipulation Exhibits 1 and 2.  CNG is authorized to provide service from such distribution facilities under its applicable existing Bailey Rate Division tariff rates, terms, and conditions as are in effect from time to time, or other subsequently Commission approved tariff rates, terms, and conditions as provided in the Stipulation.

9. Before CNG begins natural gas service within the towns of Blue River, Alma and Fairplay, Colorado, it shall file executed franchise agreements and receive all necessary Commission authorizations for the exercise of franchise rights granted by such municipalities.  

10. The parties shall comply with all the terms of the Stipulation.

11. The Commission shall retain jurisdiction of this proceeding and take such action and enter orders as may appear necessary to effectuate this Order.  

12. The hearings scheduled in this matter for February 28, 2008 are vacated.

13. The procedural schedule governing this docket is vacated.
14. Within 30 days of the effective date of this Decision, CNG shall file an advice letter, as a compliance filing on not less than one day’s notice, for the purpose of amending its Colo. PUC No. 1 Tariff to include the South Park Area within CNG’s general service area.

15. This Decision shall be deemed to be, and shall be, a CPCN.  The authority granted shall be exercised from and after the effective date of this Decision.

16. CNG shall not commence operations until it has an effective tariff on file with the Commission that complies with applicable Commission rules and this Decision.  If CNG is required to file a tariff in order to comply with this Decision, the tariff shall have an effective date no earlier than one day after filing.

17. The Commission shall retain jurisdiction of this proceeding to the end that it may take such action and enter such orders as may appear necessary to fully effectuate this Order.  Any area of the requested CPCN not served by CNG within a reasonable time frame will be subject to review, revision, or termination by this Commission.

18. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

19. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

20. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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