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I. statement  

1. On September 28, 2007, the Town of Eagle (Applicant), filed a verified Application for authority to construct an at-grade highway-rail crossing and associated crossing warning devices (Application).  That filing commenced this proceeding.  

2. The Commission gave public notice of the Application.  Notice of Application Filed dated October 2, 2007 (Notice).  The Notice set an intervention period, which has expired.  

3. On October 15, 2007, Gregg E. Carson, Esquire, entered his appearance on behalf of the Colorado Department of Transportation (CDOT).  On November 29, 2007, CDOT filed a Notice of Intervention.
  In that filing, CDOT states that it neither opposes nor contests the Application; it reserves its right to participate in any hearing held in this matter.  

4. On October 31, 2007, Union Pacific Railroad Company (UPRR) timely filed its Notice of Intervention.  UPRR opposes the Application.  

5. On November 19, 2007, Kent L. Singer, Esquire, entered his appearance on behalf of Holy Cross Electric Association, Inc. (Holy Cross).  By Decision No. R07-0995-I, the Administrative Law Judge (ALJ) permitted Holy Cross to make a filing regarding intervention.  On November 30, 2007, Mr. Singer withdrew his entry of appearance and stated that "Holy Cross has determined that it is not necessary to intervene in this case."  Notice of Withdrawal of Entry of Appearance at ¶ 1.  

6. The parties in this matter are Applicant and UPRR.  Although the intervention of CDOT is pending, the term "parties" as used in this Order includes CDOT.  

7. The Commission referred this matter to an ALJ.  

8. On November 14, 2007, Applicant filed a document entitled Motion to Amend Application.  By Decision No. R07-0974-I, the ALJ denied this motion without prejudice because Applicant was not represented by counsel at the time the motion was filed.  

9. On November 15, 2007, by Minute Order and Decision No. C07-0977, the Commission deemed the Application complete.  The Applicant did not file testimony and exhibits in support of the Application when it filed the Application.  Absent Applicant's waiver of the provisions of § 40-6-109.5, C.R.S., a Commission decision in this matter should issue within 210 days of November 15, 2007.  Section 40-6-109.5(2), C.R.S.  

10. On November 28, 2007, counsel for Applicant entered an appearance.  This satisfies the requirement established in Decision No. R07-0974-I concerning legal representation.  

11. On November 29, 2007, Applicant filed a Motion to Amend Application.  The response time to this motion has not expired.  

12. By Decisions No. R07-0974-I and No. R07-0995-I, the ALJ scheduled a prehearing conference in this matter for the afternoon of December 4, 2007.  

13. On November 30, 2007, UPRR filed a Motion to Reschedule Prehearing Conference, citing the inability of UPRR's representative to attend.  The ALJ found that this filing stated good cause and that no party would be prejudiced by vacating the prehearing conference.
  The prehearing conference was vacated, and the parties received oral notification.  This Order memorializes that ruling.  

14. It is now necessary to establish a date for a prehearing conference in this matter.  Accordingly, Applicant will be ordered to make a submission, on or before December 18, 2007, which contains three proposed dates for a prehearing conference.  The dates submitted must be dates on which all parties are available.  If possible, the ALJ will select one of the three dates for a prehearing conference.  

15. In the alternative, if the parties determine that a prehearing conference is not necessary, Applicant (on behalf of all parties) may make a filing, on or before December 18, 2007, which addresses the items identified in Decisions No. R07-0974-I and No. R07-0995-I.  If the parties elect this alternative approach, Applicant is directed to contact the ALJ (telephone:  303.894.2842; e-mail address:  mana.jennings-fader@dora.state.co.us) to clear hearing dates.  

16. For the parties' convenience, as stated in Decisions No. R07-0974-I and No. R07-0995-I, the items for discussion are:  (a) a procedural schedule;
 (b) any matters pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient;
 (c) any pending motions; and (d) any additional issue which a party raises.  

17. In considering proposed dates, the parties are requested to bear in mind that the Commission deemed the Application complete on November 15, 2007.  Absent Applicant’s waiver of the statutory time frame or a finding of extraordinary circumstances, a Commission decision in this proceeding should issue within 210 days of that date (i.e., on or before June 12, 2008).  Sections 40-6-109.5(2) and 40-6-109.5(4), C.R.S.; Rule 4 CCR 723-1-1303(c).  Any procedural schedule must take into account, and must allow time for, preparation of a recommended decision, preparation of exceptions to the recommended decision, preparation of response to exceptions, and preparation of a Commission decision on exceptions,
 all of which must occur by June 12, 2008.  

18. If Applicant does not waive the time limitations contained in § 40-6-109.5, C.R.S., then hearing in this matter must be held no later than March 13, 2008.  

II. ORDER  
A. It is Ordered That:  
1. The Motion to Reschedule Prehearing Conference is granted.  

2. The prehearing conference scheduled for December 4, 2007 is vacated.  

3. On or before December 18, 2007, Town of Eagle shall make a submission which contains three proposed dates for a prehearing conference.  The dates submitted must be dates on which all parties are available.  In the alternative, on or before December 18, 2007, Town of Eagle may make a submission which complies with the requirements of ¶¶ 15-18, above.  

4. This Order is effective immediately.
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�  This filing was made after the close of the intervention period.  


�  Due to the need to decide the motion quickly, the ALJ waived response time.  


�  The procedural schedule includes:  (a) date by which Applicant will file its list of witnesses and copies of its exhibits; (b) date by which each intervenor will file its list of witnesses and copies of its exhibits; (c) last date by which a party may supplement its list of witnesses and may file additional exhibits; (d) date by which each party will file its prehearing motions; (e) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (f) date by which the parties will file any stipulation reached; (g) hearing dates and city in which the hearing will take place; (h) date by which each party will file its post-hearing statement of position; and (i) whether response to post-hearing statements of position should be permitted and, if so, the date by which each party will file its response post-hearing statement of position.  


�  The provisions of Rule 4 CCR 723-1-1405(e) do not apply to this docket.  


� As a general rule, and not including the time necessary for preparation of a transcript if one is ordered, these activities consume 12 weeks from the end of the hearing, the filing of statements of position, or the filing of responses to statements of position, whichever occurs last.  





5

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












