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I. STATEMENT OF THE CASE

1. On January 12, 2007, the Town of Castle Rock (Castle Rock) filed an application for authority to construct a new grade separated highway-railroad crossing under the tracks of the BNSF Railway Company (BNSF) at the extension of Plum Creek Parkway in Castle Rock, Douglas County, Colorado and for allocation of costs.

2. On January 12, 2007, the Commission issued notice to the parties and all interested persons, firms, or corporations.

3. On February 9, 2007, BNSF filed an entry of appearance and notice of intervention.

4. By Decision No. C07-0146, mailed on February 21, 2007, the Commission deemed the Application complete and referred the Application to an Administrative Law Judge.

5. On March 29, 2007, a procedural conference was held.  Counsel for Castle Rock and BNSF entered an appearance.  A procedural schedule was adopted and hearing dates were set for July 9, 10, and 11, 2007.
  

6. On May 24, 2007, BNSF filed a motion for partial summary judgment on the issue of allocation of costs. 

7. By Decision No. R07-0569-I the motion of BNSF for partial summary judgment was denied.

8. On July 10, 2007, Castle Rock filed a stipulated motion to substitute a colorized version of Exhibit RG-1 which was granted.

9. The hearing was held as scheduled on July 9 and 10, 2007.  Testimony was received from witnesses and Exhibit Nos. 1 through 26 were marked for identification, and admitted into evidence.  As a preliminary matter, Castle Rock and BNSF withdrew their motions to compel.  At the conclusion of the hearing, the matter was taken under advisement.

10. Statements of Position were filed on July 25, 2007 by Castle Rock and BNSF.  Responsive Statements of Position were filed by the Parties on August 6, 2007.

11. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the hearing and a recommended decision are transmitted to the Commission.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

12. Castle Rock is a municipal corporation and political subdivision, in Douglas County, Colorado.

13. BNSF is a railroad corporation with a mainline track at the location of the proposed grade separation.

14. The Commission by Section 40-4-106 C.R.S. has jurisdiction in this matter.

15. By its application, Castle Rock seeks the approval of the Commission for the construction of a new grade-separated railroad-highway crossing under the tracks of the BNSF at the extension of Plum Creek Parkway in the municipal limits of Castle Rock, located to the west and immediately adjacent to Interstate 25. (Hearings Exhibit, No. 4) There currently is no crossing at this location.  Castle Rock also requests that the Commission allocate the costs of a reasonably adequate structure that separates the highway from the railroad tracks. 

16. Witness Robert Goebel, a registered professional engineer employed by Castle Rock testified that Castle Rock has experienced growth of 11% per year during the last 26 years.  The population of Castle Rock in 1980 was 3,912. In 2006, the population in the municipal limits had grown to 42,241. Castle Rock has quadrupled in area due to annexation to the current 33.33 square miles. (Testimony of Robert Goebel, pages 2 and 3, Hearings Exhibit No. 1).

17. Mr. Goebel stated that Castle Rock’s Comprehensive Plan forecasts that by 2025, the Town’s population will be 91,876.   The 2003 Transportation Master Plan, Exhibit RG-1, attached to Mr. Goebel’s testimony, is a comprehensive document that presents the transportation plan of Castle Rock to accommodate anticipated traffic, taking into consideration local traffic and traffic within the greater Denver Metropolitan area.

18. The proposed extension of Plum Creek Parkway and the proposed grade separation will be part of the “Ring Road.”  The arterial road already completed in the northern part of the town, will connect four quadrants of Castle Rock. The proposed railroad bridge, along with the extension of Plum Creek Parkway, will be a part of the southern portion of the road.  The Castle Rock Transportation Master Plan includes Ring Road as an important arterial to relieve the current traffic congestion in Castle Rock.  Plum Creek Parkway will be an urban arterial roadway at the location of the proposed grade separation structure.

19. Michele Kayen, professional engineer with Castle Rock testified that in order to facilitate and complete construction of the southern portion of Ring Road, the proposed extension of Plum Creek Parkway under the railroad bridge will allow connection of Plum Creek Parkway with Coachline Drive. Ms. Kayen stated that it is important for Castle Rock to carefully plan east-west access in Castle Rock since the eastern and western part of the town are divided by obstacles including the tracks of two railroads, I-25 and Plum Creek and tributaries. 

20. The proposed extension of Plum Creek Parkway will provide access to the western part of Castle Rock. In addition, the proposed grade separation is necessary for Castle Rock’s future plan to relocate the Interstate 25 frontage road on the west side of the Interstate that currently is located between the Interstate Highway and the BNSF tracks.
  The existing frontage road provides access to properties over three at-grade crossings, two private, and one public. If the frontage road is relocated to the west side of the BNSF tracks, Castle Rock plans to eliminate the at-grade crossings.

21. Mr. Goebel testified that Castle Rock and the Colorado Department of Transportation have been involved during the past four years in the design of the reconstruction of the existing interstate highway interchange at Plum Creek Parkway, and the widening of I-25 to six lanes through Castle Rock.  Construction of the new interchange is scheduled to start in the fall of 2007. 

22. An at-grade crossing at the proposed location is not feasible since the BNSF railroad tracks are built on an embankment approximately 40 feet above the surrounding area including I-25 which is located close to the tracks. An at-grade crossing would require an unsafe steep grade of Plum Creek Parkway across the tracks.

23. Elliot M. Sulsky, a registered professional engineer, specializing in transportation planning and traffic engineering, and lead planner and traffic engineer for the grade separation project, performed forecasts and projections of motor vehicle traffic on Plum Creek Parkway at the proposed site of the grade separation.  

24. Mr. Sulsky testified that he believes that the 2020 motor vehicle traffic forecast prepared for the 2003 Castle Rock Transportation Master Plan is the most reliable motor vehicle traffic forecast at the project location.  This forecast shows that 4,700 vehicles will cross the BNSF tracks daily in 2009 when the grade separation is anticipated to be completed; 5,000 vehicles a day are predicted to cross in 2010; and by the year 2020, 11,000 vehicles per day.
 

25. Mr. Sulsky testified that the Exposure Factor will be 70,500 upon completion of the project.  In the year 2010, the exposure factor will be 75,000, and in 2020, the exposure factor will be 165,000.

26. Castle Rock proposes that the roadway under the theoretical structure be a four-lane urban arterial roadway.  Castle Rock also proposes that the railroad bridge be constructed to accommodate a six-lane roadway to allow turn lanes.
  Witness Sulsky testified that a four-lane urban arterial highway is necessary to accommodate present and future traffic on the Plum Creek Parkway which will be part of the completed Ring Road, and the connection to I-25 at the interchange.

Castle Rock witness, Kurt Kellogg, a registered professional engineer, was involved in the design of the railroad bridge structure. He testified that the structure is designed to be approximately 314 feet long and 34 feet wide.  The bridge at its highest point will be approximately 29 feet above the roadway.  The vertical clearance from the bottom of the bridge girders at the grade separation will be approximately 22.5 feet.
  The bridge will have sufficient width to accommodate a single track.  Originally, the bridge was designed to include a maintenance road and two four-foot walkways.  However, Castle Rock later concurred with BNSF, and modified its plans to modify the theoretical structure to provide sufficient space to 

27. accommodate 2 tracks on 15-foot centers, and a 5-foot walkway and guard rails as shown to the right, and labeled “Theoretical Structure- walkway/no access road” in Exhibit KRK-7, attached to Rebuttal testimony of Kurt Kellogg.
  

28. The estimate of cost for a reasonably adequate Railroad Facility including two tracks, four-foot walkway, and guard rails is estimated by Mr. Kellogg to cost $1,590,000. Exhibit KRK-9, attached to Rebuttal Testimony of Kurt Kellogg.  Mr. Kellogg lists the items and costs of a reasonably adequate roadway, and other costs involved in the construction of a reasonably adequate facility in KRK-10, attached to Kellogg’s Rebuttal testimony.  The estimated cost of a reasonably adequate roadway is $1,183,712.  

29. Mr. Kellogg estimated that the total cost of a reasonably adequate facility, which includes the railroad facility, roadway facility, and other costs associated with the project listed in KRK-10 as an attachment to his Rebuttal testimony (Hearings Exhibit No. 11) is $5,762,480.46  However subsequent to the Rebuttal Testimony of Mr. Kellogg, Castle Rock now estimates the total cost of the reasonable adequate facility to be $5,386,712, as indicated in Castle Rock’s Statement of Position, page no. 28. 
  

30. Castle Rock requests that the Commission allocate the estimated total cost of $5,386,712 for a reasonably adequate facility, 50 percent to Castle Rock and 50 percent to BNSF.  Castle Rock requests that the Commission order BNSF to contribute $2,693,222.50 for the construction of the grade separation.

31. Jack Baier, a consultant and former transportation engineer with the Commission, testified on behalf of Castle Rock.  Mr. Baier supports the Application of Castle Rock, and recommends that the Commission allocate the cost of the grade separation 50 percent to Castle Rock and 50 percent to BNSF.  He believes that the project meets the Commission’s minimum criteria for allocation of the cost, contained in 4 Code of Colorado Regulations (CCR) 723-7-7206 including the exposure factor, daily motor vehicle traffic volumes, and daily train traffic. In addition, Mr. Baier testified that the project would qualify for cost allocation under 4 CCR 723-7-7206(b) which allows the Commission to allocate costs if required by unusual conditions.  Mr. Baier testified that the proposed grade separation would qualify under this section of the Rule due to the “… topographical and engineering issues… [that] would make it very difficult and expensive to build an at-grade crossing at the proposed site.”

32. Mr. Baier believes that under the Base Case Methodology that he developed when he was on the Commission’s Staff, and which is incorporated in the Commission’s Rules, the responsibility for need is equally shared by Castle Rock and BNSF.  He testified that both Castle Rock and BNSF want to occupy the same location at the same time. Mr. Baier testified that railroads as public utilities have a responsibility to provide for the public’s safety and convenience. Sections 40-3-101(2) and 40-4-106(3), C.R.S.  

33. BNSF receives a benefit by its participation in the cost of the grade separation project as a result of its statutory duty to the public.  In addition, since a grade separation eliminates the potential for motor vehicle-train collisions, BNSF receives a benefit by the elimination of tort liability.  A grade separated crossing, rather than an at-grade crossing, reduces the potential for derailments, equipment damage, employee injury, and train delay resulting form collisions.  The railroad also receives a benefit from avoiding grade crossing warning signals and the grade crossing surface.  

34. BNSF witness, Frank H. Moffitt, Assistant Director, Maintenance Production for the Colorado Division of BNSF disagrees that BNSF benefits from the construction of the proposed new grade separation at the extension of Plum Creek Parkway.  Mr. Moffitt testified that the proposed construction will increase BNSF’s maintenance costs.  It will also increase the amount of maintenance required.  There is in addition, a problem of drainage on the bridge due to trains over time grinding down the ballast, creating mud that interferes with proper drainage. Lack of drainage can allow the track to become out of cross level faster than if the track was on solid ground.  The track can also sag at the head of the bridge structure.  This sagging can create a bump when the train moves from solid ground to the bridge.
  

35. Steven Neubauer, Manager of BNSF Field Safety Support is of the opinion that the need for the proposed new grade separation is created by the rapid growth of Castle Rock, not by the BNSF.  He testified that the BNSF main line track has been in the same location during the last 120 years. The number of mainline tracks has not increased.  He also stated the number of daily trains have not increased from the historic number of trains using the mainline track.  He stated that historically, the Santa Fe, Rio Grande, C&S, Colorado Midland, and Missouri Pacific Railroads operated as many as 26 passenger trains and 100 freight trains daily.

36. J. Lyn Hartley, Director of Public Projects for BNSF Railway Company is responsible for supervision of the BNSF Public Projects team for the entire BNSF system.  Mr. Harley confirmed that the BNSF mainline track and the right-of-way at the Plum Creek Parkway proposed extension has been owned by BNSF or its predecessors since 1887.  The train speed at this location is 40 miles per hour.  The average number of trains per day for the first three months of 2007 was 14.7 trains per day.
  This count includes trains run on the track by the Union Pacific Railroad Company.  The train traffic has increased over the last seven years.  The increase of 4 trains a day amounts to a 5 percent increase a year.  Although the data for the last seven years show an increase in trains, the train count has decreased since the late 1980s.

37. Mr. Hartley in his direct testimony, pages 6 and 7 takes issue with Castle Rock’s design of a reasonably adequate railroad structure since he believes that the theoretical structure does not comply with Commission’s Rules in regard to the width, length, and inclusion of a maintenance road and walkways.  He is critical of the initial design of the railroad bridge that includes a mainline track, space for a passing track, a maintenance road, and two walkways.  He testified that the bridge would be 16 feet wider than allowed by the Rules and 11 feet longer for the type of road planned.  This concern may have been alleviated somewhat, at least on the issue of the maintenance road, since Castle Rock after listening to the input of BNSF, agrees with the railroad that a reasonably adequate structure should contain one four-foot walkway, and no maintenance road.  

38. Mr. Hartley also believes that the urban arterial roadway planned by Castle Rock does not comply with Rule 7201(h) of the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7.  BNSF contends that the reasonable adequate roadway at the proposed grade separation should be a two-lane urban collector rather that an urban arterial roadway planned by Castle Rock.

39. Mr. Hartley testified that the responsibility for the need for the grade separation lies solely with Castle Rock.  He believes that the need is caused by the rapid growth of Castle Rock and the surrounding area, and the desire of Castle Rock to provide additional access for vehicular traffic traveling in an east-west direction.  

40. He also stated that BNSF will not benefit from the construction of the grade separation, but rather it may be a detriment to the railroad, potentially creating tort liability from ballast or coal falling on pedestrians and cars below the bridge, increased possibility of liability if a derailment occurred, and increased maintenance costs for the railroad.

III. DISCUSSION

41. Castle Rock asserts that the Commission should grant the application for the construction of the grade separation, that the project qualifies for cost allocation under the Commissions Rules, and that the allocation of costs should be 50 percent to Castle Rock and 50 percent to BNSF.

42. In addition to asserting that a grade separation is not needed, BNSF argues that: (1) the Commission lacks the authority to allocate costs for the construction of a theoretical structure at a location where no crossing exists; (2) Rule 4 CCR 723-7-7207 concerning the 50 percent allocation exceeds the authority granted by the General Assembly in § 40-4-106, C.R.S.; (3) the proposed grade separation does not meet the minimum criteria of 4 CCR 723-7-7206; (4) Castle Rock’s design of the minimum adequate structure is flawed; and (5) that if the grade separation is approved, BNSF should not be allocated any of the costs since BNSF is not responsible for need of the grade separation nor does it benefit from the construction of the grade separation. 

A. The Application
43. The Commission has the authority to authorize railroad crossings.  Section 40-4-106 (2)(a), C.R.S., states:

The commission has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing at which the tracks or other facilities of any public utility may be constructed across the tracks or other facilities of any other public utility at grade, or above or below grade, or at the same or different levels, or at which the tracks or other facilities of any railroad corporation may be constructed across the tracks or other facilities of any other railroad corporation or across any public highway at grade, or above or below grade, or at which any public highway may be constructed across the tracks or other facilities of any railroad corporation at grade, or above or below grade and to determine, order, and prescribe the terms and conditions of installation and operation, maintenance, and protection of all such crossings which may be constructed including the watchman thereat or the installation and regulation of lights, block, interlocking, or other system of signaling, safety appliance devices, or such other means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.

44. The above statute, authorizes the Commission as is relevant in the instant case, to approve grade separations if the Commission finds that a project is reasonably needed to prevent accidents and to provide for the safety of the public.

45. The evidence of record establishes and it is found that a grade separation is needed to provide current and future safe east-west access at the extension of Plum Creek for the public across the BNSF mainline track.  This need is due to the rapid growth of Castle Rock and Douglas County, and the few points of east-west access due to natural and man-made barriers.  The grade separation is needed to complete the Ring Road which is necessary for the safe and efficient movement of the public.  A grade separation is necessary as opposed to an at-grade crossing since the topography at the location of the crossing prohibits construction of an at-grade crossing.  A different location for the crossing is not practical or feasible since the extension of Plum Creek Parkway will be part of the Ring Road and the reconstruction of the interchange at Plum Creek Parkway.  

46. The evidence presented by Castle Rock demonstrates that 4,700 motor vehicles will use the grade separation by 2009, the anticipated completion date of the project.  In the year 2010, 5,000 motor vehicles will use the crossing, and by the year 2020, 11,000 vehicles will use the crossing.
  A grade separation is needed given the estimated numbers of motor vehicles that are expected to use the proposed crossing upon completion, and particularly the future traffic predicted to use the crossing within a relatively short time.  The proposed grade separation is necessary for the public safety.  

47. The application of Castle Rock to construct a new grade separation at the BNSF mainline track and the extension of Plum Creek Parkway should by approved.

B. Cost Allocation
48. Castle Rock has requested an allocation of 50 percent to BNSF and 50 percent to Castle Rock of the costs of the construction of a reasonably adequate facility.  

BNSF argues that the Commission lacks the authority to allocate costs for the construction of a theoretical structure at a location where no crossing exists.  This contention was the subject of BNSF’s Motion for Partial Summary Judgment filed on May 24, 2007.  BNSF’s contention was rejected in Interim Order No R07-0569-I mailed on July 5, 2007 which denied the Motion for Partial Summary Judgment.  It was found that BNSF read § 40-4-106, C.R.S. which gives broad plenary authority to the Commission to authorize crossings in the public interest too narrowly.  Subsection (2) (a) provides that the Commission not only has the power to 

49. determine the point of crossing including grade separation, but to also determine the terms and conditions of installation.  The statute does not limit the power of the Commission to order the terms and conditions of just and reasonable payment, including allocation of costs for the construction of theoretical structure to provide for the safety of the public.  

50. BNSF argues that it should be allocated no costs for the theoretical structure.  BNSF asserts the legal argument that 4 CCR 723-7-7207 provides for a presumptive 50/50 allocation that exceeds the authority granted by § 40-4-106, C.R.S., since Subsection (3) (b) (III) does not provide that the railroad and public authority in interest share equally in the costs of construction. By providing for a presumptive 50/50 allocation, the Commission by its Rule exceeds its authority and has altered the burden of proof.   

51. It is found that Rule 7207 does not exceed the statutory language in regard to allocation.  The Commission clearly has the power under the rule to determine an equitable allocation based on evidence of creation of need for the separation and benefits to the parties.  The 50/50 presumption is merely a starting point.  The mandate of both the statute and the Rule requires consideration of need and benefit. 

52. The Commission is authorized to allocate the expenses of a reasonably adequate facility by statute and the Commission’s Rules.

53. Section 40-4-106(3)(b)(III), C.R.S., states:

In determining how much of the total expense of the separation of grades shall be paid by the railroad corporation or railroad corporations and by the state, county, municipality, or public authority in interest, consideration shall be given to the benefits, if any, which accrue from the grade separation project and the responsibility for need, if any, for such project… 

54. Rule 4 CCR 723-7-7206(a) establishes the minimum criteria for cost allocation as follows: 

(a)
For a highway-rail grade separation application to be considered for cost allocation, the following minimum criteria shall be met:

(I)
Exposure factor, actual or projected, shall exceed 75,000 at urban locations and 35,000 at rural locations;

(II)
The roadway shall be a collector, arterial, or freeway with an actual or projected traffic volume of 5,000 ADT or greater for urban locations or 2,500 ADT or greater for rural locations; and

(III)
Any rail lines shall have an actual or projected volume of four train movements per day or greater.

(b)
The Commission may consider other locations for cost allocation, if warranted by unusual conditions or circumstances.

55. Rule 4 CCR 723-7-7207 provides for the cost allocation of a reasonably adequate facility:

(a)
Upon receipt of an application for a highway-rail grade separation project, which application meets the criteria of rule 7206, the Commission shall allocate the costs of right-of way acquisition, engineering, and construction of the minimum project that separates a reasonably adequate roadway facility from a reasonably adequate railroad facility.  The Commission shall impose allocation of costs in the following manner:

(I)
Except as provided in subparagraph (II) of this paragraph, 50 percent of the cost shall be borne by the railroad corporation or corporations and 50 percent of the cost shall be borne by the State, County, Municipality, or public authority in interest.

(II)
Notwithstanding subparagraph (I) of this paragraph, the Commission may impose a different allocation if demonstrated by evidence of benefit and need.  Among other things, the Commission shall consider whether piers or abutments of a roadway overpass hinder the construction of future additional rail lines within the railroad right-of way and whether the projected life of the overpass structure exceeds the anticipated construction date of the additional rail lines.

(b)
The Commission may determine whether to treat the replacement or realignment of existing grade separations as if there were an at-grade crossing requiring separation.  The Commission may determine whether to treat grade separation of roadways on a new alignment as if there were an existing at-grade crossing requiring separation.

56. The initial question to be determined is whether the grade separation application meets the minimum criteria established by Rule 7206 for consideration of cost allocation by the Commission.  

57. BNSF contends that the evidence indicates that Castle Rock does not meet the minimum criteria of Rule 7206.

58. The evidence of record establishes, and it is found that the application meets the minimum criteria for cost allocation, that is, the exposure factor, traffic volumes, and train movements.  The testimony of witnesses establishes that the exposure factor anticipated upon completion of the project in 2009 will be 70,500, 75,000 by 2010, and 165,000 by 2020.
  The projected daily motor vehicle traffic volume upon completion of the project is 4,700, 5000 in 2010, and 11,000 in 2020.
  The current average number of daily trains is 14.7.
  

59. Although the estimates of the exposure factor and motor vehicle traffic are slightly below the minimum for urban locations and arterial roadways, the Rule provides for actual or projected counts.  The data provided by Castle Rock indicates that the minimums will soon be met and exceeded.

60. Once it is determined that an application for a grade separation meets the minimum criteria of Rule 7206 for consideration of cost allocation, the Commission “shall allocate the costs of right-of-way acquisition, engineering, and construction of the minimum project that separates a reasonable adequate road-way facility from a reasonably adequate railroad facility.”
   

61. Section 40-4-106(3)(b)(III), C.R.S., requires the Commission in allocating costs between the public authority in interest and the railroad to consider benefits and the responsibility for need of the grade separation.  Rule 4 CCR 723-7-7207(I) provides that if an application for grade-separation meets the criteria of Rule 7206, the Commission shall allocate the costs 50 percent to the public authority in interest and 50 percent to the railroad.  However, Subsection (II) of the Rule provides that the Commission may find that a different allocation is proper based on the evidence of benefit and need.

62. BNSF argues that it should be allocated none of the costs of the theoretical structure since it is not responsible for the need of the proposed grade separation, and it does not benefit from the construction of a grade separation.  

63. The evidence of record establishes, and it is found that Castle Rock is primarily responsible for the need of the grade separation, and that it overwhelmingly benefits from the construction of a grade separation.  The evidence establishes that due to the rapid growth of Castle Rock and Douglas County, Castle Rock needs to provide additional safe access for the public from the east and west across barriers including Plum Creek, and the BNSF railroad tracks.  East-west access is currently limited.  Considerable development, both residential and commercial to the west of Plum Creek and the BNSF mainline has already occurred or is planned.  The planned extension of Plum Creek Parkway will be a part of the Ring Road, which is mostly completed in the four quadrants.  The Plum Creek Parkway extension with the proposed grade separation will complete the south-west quadrant of Ring Road which is needed to ensure the present and future safe and smooth traffic flow for the public, and to alleviate congestion in the main part of town and on the existing east-west arterials such as Wolfensberger Road.

64. The evidence establishes that there exists no crossing at the location of the proposed grade separation.  The record also establishes that BNSF and its predecessors have maintained a main line track at this location for approximately a hundred years or more.  BNSF or its predecessors have sometime in the past built a 50-foot embankment, altering the natural slope of the land, in order to facilitate movement of trains.  An at-grade crossing at this location is impractical and it would be very difficult, if not impossible to construct an at-grade crossing due to the embankment.   Since BNSF maintains a mainline track and it or its predecessors is responsible for placing the track and embankment in the location of the proposed extension of Plum Creek, it is minimally responsible for creating the need for a grade separation.

65. The record establishes that BNSF would receive virtually no benefits from the construction of a grade separation.  Since no crossing exists at this location, BNSF has no current exposure to accidents and potential liability for motor vehicle/train accidents.  There would exists some benefit to BNSF from the construction of the grade separation since it is possible that Castle Rock could seek approval for the construction of an at-grade-crossing at another location if the grade separation is not built.  Although construction of an at-grade crossing at a location near the proposed location of the grade separation is a possible alternative if the proposed grade separation is not built, it is at this time speculative.  Nevertheless, BNSF receives some benefit related to accident avoidance since a new nearby at-grade crossing will not be built if the grade separation is constructed.  The testimony at the hearing that it is possible that three current at-grade crossings, two private and one public, could be eliminated upon completion of the grade separation is speculative and should not be considered at this time to be a benefit to BNSF.

66. Based on a consideration and weighing of responsibility for need, and benefits of a grade separation to Castle Rock, and BNSF, it is found and concluded that costs of a reasonably adequate facility should be allocated 85 percent to Castle Rock and 15 percent to BNSF.

67. It is found and concluded that the evidence of record supports a theoretical structure that includes a reasonable adequate roadway facility of an urban arterial roadway with no additional curb and gutter added as proposed by Castle Rock and a reasonably adequate railroad facility consisting of a mainline track and siding on 15-foot centers, and a 4-foot walkway.  Castle Rock has not met its burden to demonstrate that an additional curb and gutter should be added to the Commission’s definition of an urban arterial roadway.

68. Based on the above defined theoretical structure, it is found that the cost estimate of the theoretical structure is $4,607,951.29.  Since the evidence supports an allocation of 85 percent to Castle Rock and 15 percent to BNSF, Castle Rock should be responsible for $3,916,758.59, and BNSF should be responsible for $691,192.69 for the theoretical structure. 

69. During the course of the hearing, BNSF stated that it has no plans to construct a siding at the point of the bridge structure.  Therefore, the estimated cost of the siding should be credited against BNSF’s allocation.  BNSF should be credited for the portion of the theoretical structure that comprises the siding track that will not be constructed.  Within the estimate of the theoretical structure found to be $4,607,951.29, the cost estimate of the portion of the theoretical structure for the siding track is found to be $1,314,975.88.

70. When this amount is credited against the $691,192.69 allocated to BNSF, it would owe nothing toward the theoretical structure. 

71. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The application of the Town of Castle Rock (Castle Rock) for authority to construct a new grade separated highway-railroad crossing under the tracks of the BNSF Railway Company (BNSF) at the extension of Plum Creek Parkway in Castle Rock, Douglas County, Colorado is granted.

2. The cost allocation of the theoretical structure, estimated to be $4,607,951.29 shall be 85 percent to Castle Rock, and 15 percent to BNSF.

3. Based on the allocation of 85 percent, Castle Rock shall be responsible for $3,916,758.59 and BNSF, on a 15 percent allocation, $691,192.69.  The estimated cost of the siding track of $1,314,975.88 which will not be constructed shall be credited against the $691,192.69 allocated to BNSF.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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� Decision No. R07-0255-I, mailed on March 29, 2007.


� Decision No. R07-0595-I, mailed on July 12, 2007.


� The relocation of the I-25 frontage road is not currently funded.


� Photograph, Hearings Exhibit No. 5.


� Direct testimony of Elliot M. Sulsky, page 10, Hearings Exhibit No. 9.


� Direct testimony of Elliot M. Sulsky, Page 13, Hearings Exhibit No. 9.


� Pages 14 through 15 of the direct testimony of Elliot M. Sulsky, Hearings Exhibit No. 9. 


� Direct Testimony of Kurt Kellogg and attached exhibits to the testimony, KRK-2, Hearings Exhibit No. 10.


� Hearings Exhibit No. 11,


� This amount is a lower amount that the total recommended cost of Mr. Kellogg in his testimony and his Exhibit KRK 10, since Castle Rock agrees with BNSF that the railroad bridge should be constructed with a four-foot walkway and guardrails, and no maintenance road.


� Direct Testimony of Jack Baier, Hearings Exhibit No. 13, page 10.


� Direct Testimony of Frank H. Moffitt, Hearings Exhibit No. 24.


� Direct Testimony of Steven Neubauer, Hearings Exhibit No. 25.


� Exhibit JLH-2, attached to the Direct Testimony of J. Lyn Hartley, Hearings Exhibit No. 26.


� 2003 Castle Rock Transportation Master Plan


� Direct Testimony of Elliot M. Sulsky, page no. 13, Hearings Exhibit No. 9.


� Direct Testimony of Elliot M. Sulsky, page no. 10, Hearings Exhibit No. 9


� Hearings Exhibit No. 26, Direct Testimony of J. Lyn Hartley, Exhibit JLH-2 


� 4 CCR 723-7-7207
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