Before the Public Utilities Commission of the State of Colorado

Decision No. R07-0996
Docket No. 07A-167CP

R07-0996Decision No. R07-0996
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

07A-167CPDOCKET NO. 07A-167CP
IN THE MATTER OF THE APPLICATION OF EAGLE VALLEY TAXI FOR AUTHORITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE FOR THE TRANSPORTATION OF PASSENGERS AND THEIR BAGGAGE IN CALL-AND- DEMAND TAXI SERVICE BETWEEN ALL POINTS IN EAGLE COUNTY, COLORADO.
Recommended Decision of
administrative law judge
william j. fritzel
Dismissing Application
Mailed Date:  November 23, 2007
Appearances:

Robert A. Foley, Applicant, Pro. Se.; and

Charles J. Kimball, Esq. for High Mountain Transportation , Inc., doing business as High Mountain Taxi, LLC, Vail Valley Taxi, Inc., and Vail Valley Transportation, Inc.

I. STATEMENT

1. On May 10, 2007, Eagle Valley Taxi (Applicant) filed an application for authority to operate as a common carrier by motor vehicle for hire.

2. On May 14, 2007, the Commission issued notice of the application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage in call-and-demand taxi service 

between all points in Eagle County, Colorado.

3. On May 24, 2007, High Mountain Transportation, Inc., doing business as High Mountain Taxi, LLC, Vail Valley Taxi, Inc., and Vail Valley Transportation (Intervenors) intervened in the case.

4. A hearing of the matter was scheduled for August 26, 2007 in Glenwood Springs, Colorado.

5. On June 28, 2007, Applicant filed a letter with the Commission requesting that the hearing location be changed to Eagle, Colorado for the convenience of Applicant’s witnesses.

6. On July 3, 2007, Intervenors requested a prehearing conference which was granted.

7. A prehearing conference was held on July 25, 2007.  At the prehearing conference, Intervenors’ counsel appeared in person.  Applicant participated by telephone.  Prefiling issues were also resolved. The hearing location was changed to Eagle, Colorado and the date of the hearing was scheduled for October 4, 2007.

8. The hearing was held on October 4, 2007 in Eagle, Colorado.  Testimony was received from witnesses and Exhibit Nos. 1 through 13 were marked for identification.  Exhibit Nos. 1 through 6 and 8 through 11 were admitted into evidence.  Exhibit Nos. 7, 12, and 13 were not admitted.  As a preliminary matter, Applicant was granted permission to appear pro se.  

9. At the conclusion of Applicant’s case, Intervenors moved to dismiss the application for the reason that Applicant failed to present a prima facie case.  The motion was orally granted and the case was dismissed without prejudice.

10. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding and a recommended decision are transmitted to the Commission.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

11. Applicant is an limited liability corporation registered with the State of Colorado.  Robert A. Foley is the sole owner of the company.  Applicant proposes to provide a taxi service between all points in Eagle County. 

12. Intervenors hold authority from the Colorado Public Utilities Commission that conflicts either in whole, or in part with the authority requested by Applicant.

13. The Commission has jurisdiction in this matter.

14. Robert A. Foley testified that he identified a need for a taxi service to serve people in the towns of Eagle and Gypsum. He stated these towns lack taxi service.  He stated that although taxis serve Vail, they do not serve Eagle, Gypsum, and the surrounding areas.  He believes that there exists a need for a taxi service to provide transportation for medical, shopping, document delivery, and for other purposes.  He stated that taxi service is available in Vail which is located approximately 35 miles from Eagle and Gypsum. 

15. He stated that it is expensive for a person in Eagle to call for service, and that there is a long wait for the taxi to respond. 

16. Mr. Foley stated that he is a veteran of the taxi business, having been a taxi driver and managed taxis for nine years in Boston Massachusetts.  He also drove a taxi last winter for Intervenor, Vail Valley Taxi. He has an exemplary driving record.

17. Applicant will obtain an office and storage facilities for taxis in either Eagle or Gypsum if he obtains taxi authority from the Commission.  He has identified suitable facilities available in the two towns.

18. If the authority is granted, Applicant will obtain three new 2007 or 2008 Dodge Caravans and more vehicles as they are needed.  He intends to start with six experienced drivers, including himself to drive, probably part time to start.  He intends to operate 24 hours a day and 7 days a week. 

19. Mr. Foley testified that he has adequate financial resources and he plans to finance the company through personal savings, a loan, and a mortgage on his home.

20. Applicant’s support witness, Carl Lipp of Wolcott, Colorado testified that it is difficult to obtain taxi service in Eagle from the existing taxi companies. He stated that he has had occasions to call for service and the taxi did not respond to his calls. He stated that he believes in competition, and that there is a need for taxi service in Eagle and the surrounding area.  

21. Letters signed by residents of Eagle, Gypsum, Edwards, and Avon (Hearings Exhibit No. 8) support Applicant’s proposed taxi service.  In addition, support letters were submitted by the Eagle County Sheriff’s Office Crime Prevention Unit (Exhibit No. 9), the Town of Gypsum (Exhibit No. 10), and the Holiday Inn Express of Eagle.

III. DISCUSSION

22. Applicant bears the burden of proof, 4 Code of Colorado Regulations 723-1-1500.  Applicant must establish all of the elements of its case by a preponderance of evidence.

23. The doctrine of regulated monopoly governs the issuance of a certificate for the intrastate transportation of passengers. Rocky Mountain Airways, Inc. v. PUC, 181 Colo. 170, 502 P.2d 804 (1973); Yellow Cab v. PUC, 869 P.2d 545 (Colo. 1994)

24. Under the standard of regulated monopoly, the Commission has the authority to issue a certificate to a new carrier even though there are existing carriers if it finds that existing passenger service of common carriers is substantially inadequate.  Rocky Mountain Airways, supra.  Applicant must by a preponderance of competent evidence prove that the public needs the proposed transportation service, Denver and Rio Grande Western Railroad v. PUC, 142 Colo. 400, 351 P.2d 278 (1960), and Applicant must also prove that any existing service of common carriers is substantially inadequate.  Ram Broadcasting v. PUC, 702 P.2d 746 (Colo. 1985).  Applicant must also establish that it is financially and operationally fit to operate a taxi authority.

25. The evidence of record establishes that Applicant has failed to meet his burden of proof in this proceeding.  Viewing Applicant’s evidence in its most favorable light, it is found that Applicant has failed to meet his burden of proof, and therefore the motion of Intervenors to dismiss for the failure to present a prima facie case must be granted.

26. The record lacks proof of Applicant’s financial fitness.  Applicant presented no balance sheet, no pro forma financial statement, and no business plan.

27. Applicant failed to establish need for a new taxi service and substantial inadequacy of existing taxi services. The support letters are generic letters signed by residents of the Eagle area.  The people who signed the letters do not indicate that they would actually use Applicant’s taxi service if the authority is granted. The one witness who testified at the hearing in support of the Application also did not indicate that he would use Applicant’s proposed service.

28. None of the people who signed the support letters indicated that they called the existing taxi carriers for service.  The only evidence of record relating to inadequate service is the testimony of Applicant’s witness, Carl Lipp, who testified that on several occasions there was no response to his calls to Intervenors for taxi service.  

29. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The motion of High Mountain Transportation, Inc., doing business as High Mountain Taxi, LLC, Vail Valley Taxi, Inc., and Vail Valley Transportation, Inc. to dismiss the application is granted.

2. Docket No. 07A-167CP, the Application of Eagle Valley Taxi, LLC is dismissed without prejudice.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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� The doctrine of regulated competition is the standard for the issuance of taxi authority within and between Colorado counties with a population of 60,000 or greater.  Section 40-10-105(2)(a), C.R.S.  This standard is not applicable in this Application. 
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