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I. statement  

1. On September 28, 2007, the Town of Eagle (Eagle or Applicant), filed a verified Application for authority to relocate an at-grade highway-rail crossing (Application).  That filing commenced this proceeding.  

2. The Commission gave public notice of the Application.  Notice of Application Filed dated October 2, 2007 (Notice).  The Notice set an intervention period, which expired on November 1, 2007, and established a procedural schedule for this matter.  By Decision No. R07-0973-I, the Administrative Law Judge (ALJ) vacated the procedural schedule.  

3. On October 15, 2007, Gregg E. Carson, Esquire, entered his appearance on behalf of the Colorado Department of Transportation (CDOT).  CDOT has not intervened in this proceeding.  By Decision No. C07-0978, the Commission noted CDOT's intervention of right; this was apparently based on the entry of appearance filed by Mr. Carson.  In accordance with Decision No. R07-0973-I, and for the reasons stated there, CDOT will file an appropriate motion and make a filing regarding intervention.  

4. On October 31, 2007, Union Pacific Railroad Company (UPRR) timely filed its Notice of Intervention.  UPRR opposes the Application.  

5. On November 19, 2007, after the close of the intervention period, Kent L. Singer, Esquire, entered his appearance on behalf of Holy Cross Electric Association, Inc. (Holy Cross).  As discussed below, Holy Cross has not intervened in this matter.  

6. On November 14, 2007, Applicant filed a document entitled Motion to Amend Application.  The ALJ denied this motion in Decision No. R07-0973-I.  

7. On November 15, 2007, the Commission deemed the Application complete.  The Applicant did not file testimony and exhibits in support of the Application when it filed the Application.  Absent Applicant's waiver of the provisions of § 40-6-109.5, C.R.S., a Commission decision in this matter should issue within 210 days of November 15, 2007.  Section 40-6-109.5(2), C.R.S.  

A. Holy Cross Electric Association, Inc.  
8. Rule 4 Code of Colorado Regulations (CCR) 723-1-1401 governs intervention in Commission proceedings.  Rule 4 CCR 723-1-1401(a) provides that a person may file an intervention of right
 or may file a motion for leave to intervene.
  In either case, a person seeking to intervene in a Commission proceeding must make a filing to do so.  

9. The intervention period has expired.  

10. Review of the Commission file in this matter reveals that, as of the date of this Order, Holy Cross has not filed an intervention of right in this matter.  Review of the Commission file in this matter reveals that, as of the date of this Order, Holy Cross has not moved for permission to intervene in this matter.  

11. As stated above, counsel for Holy Cross entered an appearance in this matter.
  The entry of appearance by counsel neither effects an intervention by Holy Cross nor replaces the filing required by Rule 4 CCR 723-1-1401(a).  

12. If Holy Cross wishes to participate in this proceeding, then Holy Cross will be ordered to file, on or before November 30, 2007, both a motion for leave to intervene out of time
 and, as appropriate, either a notice of intervention of right or a motion for leave to intervene.  If filed, the motion for leave to intervene out of time will be addressed at the prehearing conference.  

B. Prehearing Conference  
13. By Decision No. R07-0973-I, the ALJ scheduled a prehearing conference in this matter for December 4, 2007 and directed the parties
 to be prepared to discuss the following matters.  

14. The parties must be prepared to discuss:  (a) date by which Applicant will file its list of witnesses and copies of its exhibits; (b) date by which each intervenor will file its list of witnesses and copies of its exhibits; (c) last date by which a party may supplement its list of witnesses and may file additional exhibits; (d) date by which each party will file its prehearing motions;
 (e) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (f) date by which the parties will file any stipulation reached;
 (g) hearing dates and city in which the hearing will take place;
 (h) date by which each party will file its post-hearing statement of position; and (i) whether response to post-hearing statements of position should be permitted and, if so, the date by which each party will file its response post-hearing statement of position.  

15. In addition, the parties must be prepared to discuss any matters pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.
  

16. Further, the parties must be prepared to argue any pending motions.  

17. Finally, a party may raise any additional issue.  

18. In considering proposed dates, parties should keep in mind that the Commission deemed the Application complete on November 15, 2007.  Absent Applicant’s waiver of the statutory time frame or a finding of extraordinary circumstances, a Commission decision in this proceeding should issue within 210 days of that date (i.e., on or before June 12, 2008).  Sections 40-6-109.5(2) and 40-6-109.5(4), C.R.S.; Rule 4 CCR 723-1-1303(c).  Any procedural schedule must take into account, and must allow time for, preparation of a recommended decision, preparation of exceptions to the recommended decision, preparation of response to exceptions, and preparation of a Commission decision on exceptions,
 all of which must occur by June 12, 2008.  

19. For the reasons discussed in ¶ 19, above, if Applicant does not waive the time limitations contained in § 40-6-109.5, C.R.S., then hearing in this matter must be held no later than March 13, 2008.  

20. The undersigned ALJ expects the parties to come to the prehearing conference with proposed dates for the procedural schedule.  The parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing date(s) which are satisfactory to all parties.  

21. The prehearing conference is scheduled to begin at 10 a.m. on December 4, 2007.  Counsel for Applicant contacted the ALJ by telephone and requested that the prehearing conference be rescheduled to begin at 2:00 p.m. because counsel must travel from Eagle, Colorado.  The request will be granted, and the prehearing conference will begin at 2:00 p.m.  

II. ORDER  
A. It is Ordered That:  
1. If Holy Cross Electric Association, Inc., wishes to intervene in this proceeding, then Holy Cross Electric Association, Inc., shall file, on or before November 30, 2007, both a motion for leave to intervene out of time and either a notice of intervention of right or a motion for leave to intervene.  

2. The oral request of the Town of Eagle to delay the start of the prehearing conference is granted.  

3. The prehearing conference in this matter is rescheduled as follows:  

DATE:

December 4, 2007  

TIME:

2:00 p.m.  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

4. At the prehearing conference, the parties shall be prepared to discuss the matters set out above.  

5. This Order is effective immediately.
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�  The intervention by right is Rule 4 CCR 723-1-1401(b).  


�  The intervention by permission is Rule 4 CCR 723-1-1401(c).  


�  This entry of appearance was filed after the close of the intervention period.  


�  Good cause must be shown.  


�  For purposes of preparation for the prehearing conference, CDOT and Holy Cross are parties.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, at least ten days before commencement of the hearing.  


�  This date must be at least four calendar days before the first day of hearing.  


�  If the hearing is scheduled in the Town of Eagle or the Town of Avon as proposed by Applicant, then the Commission will find a suitable location for the hearing.  


�  The provisions of Rule 4 CCR 723-1-1405(e) do not apply to this docket.  


� As a general rule, and not including the time necessary for preparation of a transcript if one is ordered, these activities consume 12 weeks from the end of the hearing, the filing of statements of position, or the filing of responses to statements of position, whichever occurs last.  
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