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I. statement

1. This proceeding was initiated on October 15, 2007, when the Complainants, Brandt and Amanda Gleaton (Gleaton), filed a formal complaint (Complaint) with the Colorado Public Utilities Commission (Commission) against Respondent, Lyons Towing and Recovery (Lyons Towing).

2. On October 26, 2007, the Commission entered its Order to Satisfy or Answer and issued an Order Setting Hearing and Notice of Hearing scheduling a hearing in this matter on January 3, 2008, in Denver, Colorado.  

3. Lyons Towing was served the Order to Satisfy or Answer (including a copy of the Complaint) and Order Setting Hearing and Notice of Hearing by the Commission on October 26, 2007.  Lyons Towing was ordered to satisfy the matters in the Complaint or to answer the complaint in writing within 20 days from service of the order and Complaint.  See Order to Satisfy or Answer.

4. The Commission ordered that if Lyons Towing failed to satisfy, or if adequate evidence of its satisfaction is not presented to the Commission, or if no Answer is filed within the time required, the allegations of the Complaint shall be deemed admitted, and the Commission may grant so much of the relief sought in the Complaint as is within its power and jurisdiction or may set the Complaint for Hearing.  See Order to Satisfy or Answer.

5. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge (ALJ) transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS AND conclusions

6. No response to the Order to Satisfy or Answer has been filed whatsoever by Lyons Towing. Therefore, the allegations of the Complaint are deemed admitted.

7. On the night of August 11, 2007, Gleaton's truck was towed out of a parking lot located at 13th and Pennsylvania by Lyons Towing. 

8. While dropping his sister-in-law off at her apartment, Mr. Gleaton left his vehicle for less than five minutes to help her into an elevator with groceries. 

9. When Mr. Gleaton returned to his truck, two men from Lyons Towing were hooking up his truck to be towed. One truck was parked in front of his truck, and another was parked directly behind his truck. 

10. After requesting that the men stop what they were doing and drop the truck, Mr. Gleaton was told that there was nothing he could do at this point, even though he had only stepped inside for two minutes.

11. When asked how much the tow was going to cost, the men said they had no idea, and that Mr. Gleaton would have to meet them at their tow yard in order to release the truck. 

12. Mr. Gleaton was never at any point advised as to the option of paying a drop fee, nor offered to make any cash payment in order to release his truck at that time so that it would not have to be towed. 

13. Rule 6511(b) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 establishes the maximum charge if a vehicle is retrieved before removal (commonly known as "drop charge").  When Mr. Gleaton attempted to retrieve his truck before the two Lyons Towing representatives removed it, the maximum drop charge (whether motor vehicle is hooked up or not) is $64.00.  Rule 6511(b), 4 CCR 723-6.  Also, when he attempted to retrieve his truck, Lyons Towing was required to advise Mr. Gleaton that he may offer payment of the towing carrier's drop charge.

14. Lyons Towing failed to advise Mr. Gleaton that his vehicle could be retrieved upon payment of the applicable drop charge.

15. Commission rules define a non-consensual tow as a “tow authorized or directed by a person other than the owner, authorized operator, or authorized agent of the owner.”  Rule 6501(h) of the Rules Regulating Towing Carrier Transportation, 4 CCR 723-6.
The record clearly establishes that the tow leading to disputed storage charges was a tow from private property not requested or authorized by the owner of the vehicle.  Thus, the ALJ finds the tow at issue in this complaint is a non-consensual tow.  Without consent of the owner for the tow, the Commission has jurisdiction regarding charges for the tow that is also subject to § 42-4-2101 et. seq., C.R.S., and Commission rules.

The record establishes that Complainant’s allegations that Lyons Towing failed to comply with the Commission’s towing rules have merit.

16. Mr. Gleaton was ready, willing, and able to pay the maximum permissible drop charge in cash before the truck was removed.  Upon payment, Lyons Towing would have been required to immediately accept payment and release the truck.

17. Due to Lyons Towing’s failure, Mr. Gleaton’s truck was towed.  Approximately 45 minutes after attempting to retrieve his truck from Lyons Towing’s representatives, Mr. Gleaton was charged $240 to retrieve his truck from Lyons Towing’s lot.

18. Mr. Gleaton paid Lyons Towing $240 upon retrieving his truck from Lyons Towing’s lot.

19. Mr. Gleaton met his burden of proof of going forward that Lyons Towing failed to advise him of the applicable drop fee and that he was ready, willing, and able to pay the drop fee.  Based thereupon, the tow of Mr. Gleaton’s truck was contrary to Commission rules.  

20. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER
A. The Commission Orders That:

1. The Complaint by Brandt and Amanda Gleaton, against Lyons Towing and Recovery (Lyons Towing), filed October 15, 2007, is granted.  Lyons Towing shall not charge for the improper tow of Mr. Gleaton’s truck.

2. Lyons Towing shall refund $240.00 to Gleaton forthwith.

3. The hearing scheduled to commence in this matter on January 3, 2008, in Denver, Colorado is vacated.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge


G:\ORDER\R07-0982_07F-396TO.doc:HA






4

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












