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Colorado public utilities commission,  


complainant,  

v. 

east west resort transportation, llc, doing business as 
   colorado mountain express and/or CME Premier and/or 
   premier vip transportation and/or resort express 
   a/k/a colorado mountain express, llc,  


respondent.  
recommended decision of
administrative law Judge
mana l. jennings-fader
granting unopposed motion, dismIssing
civil penalty assessment notice No. 28339
with prejudice, waiving response time,
and closing docket  
Mailed Date:  October 25, 2007  
I. statement, findings, and conclusion  
1. Staff of the Commission (Staff) issued Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 28339 (CPAN) on October 1, 2003.  The CPAN alleged that East West Resort Transportation, LLC, doing business as Colorado Mountain Express and/or CME Premier and/or Premier VIP Transportation and/or Resort Express, also known as Colorado Mountain Express, LLC (Respondent), violated § 40-10-117, C.R.S., by transporting, and advertising to transport, persons at rates other than the tariff rates on file with the Commission.  The CPAN alleged 16 violations of the statute.  The CPAN commenced this proceeding.  

2. The only parties in this proceeding are Respondent and Staff.  

3. The Commission set this matter for hearing.  On motion, the Administrative Law Judge (ALJ) vacated the hearing date.  Decision No. R03-1315-I.  

4. On January 2, 2004, Respondent and Staff filed a Joint Motion to Set Hearing and Establish Procedures.  In Decision No. R04-0007-I, the ALJ established a procedural schedule and set this matter for hearing on February 24 and 25, 2004.  

5. On January 20, 2004, Respondent filed a complaint for declaratory judgment and related injunctive relief and a motion for preliminary injunction in the United States District Court for the District of Colorado (federal action).
  Civil Action No. 04-B-0105.  The Commissioners in their official capacities were the defendants in the federal action.  Among other relief, Respondent sought preliminarily and permanently to enjoin the instant administrative civil penalty proceeding.  

6. On February 13, 2004, Staff filed an Unopposed Motion to Vacate Hearing Dates and to Establish Procedures for Status Reports.  In that filing, Staff requested that the scheduled hearing be vacated and that this proceeding be suspended pending the outcome of the federal action.  Respondent supported the motion.  By Decision No. R04-0170-I, the ALJ granted the motion and required that the parties file periodic reports to keep the ALJ informed of the status of the federal litigation.
  
7. The parties filed 14 status reports.  
8. On October 24, 2007, Staff filed an Unopposed Motion to Dismiss Matter with Prejudice (Motion).  As grounds for that filing, Staff cited the permanent injunction entered in the federal action on June 29, 2007 (as modified on July 5, 2007).
  Staff states:  
By the terms of the federal district court decision, this matter may not proceed to a hearing on the merits.  Staff, therefore, seeks to dismiss this matter with prejudice.  
Motion at ¶ 6.  Staff represents that Respondent supports the Motion.  

9. The Motion states good cause.  As Respondent supports the filing, no party will be prejudiced by granting the Motion.  The Motion will be granted, and the CPAN will be dismissed with prejudice.  This Docket will be closed.  
10. Staff and Respondent are the only parties in this proceeding, and the Motion is unopposed.  As a result, response time to the Motion will be waived.  

11. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER  
A. The Commission Orders That:  
1. Staff's Unopposed Motion to Dismiss Matter with Prejudice is granted. 

2. Civil Penalty Assessment Notice No. 28339, in its entirety, is dismissed with prejudice. 
3. Response time to Staff's Unopposed Motion to Dismiss Matter with Prejudice is waived. 

4. Docket No. 03G-472CP is closed. 

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  Respondent later filed an amended complaint and an amended motion for preliminary injunction.  


�  The status reports were filed every 90 days.  Closing the docket ends the obligation to file status reports.  


�  See East West Resort Transportation, LLC v. Binz, 494 F.Supp.2d 1197 (D. Colo. 2007) (permanent injunction granted).  The Commission elected not to appeal this decision, which is now final.  
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