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I. statement, findings, and conclusion  
1. On August 22, 2007, Public Service Company of Colorado (Applicant) filed a Verified Application for Approval of an Electric Selective Meter Testing Program for Alternating Current Single Phase, Two-Wire, Three-Wire and Network Three-Wire Meters Without Indicating Demand Register and Without Pulse Initiator and for Permanent Waiver of the Periodic Meter Testing Schedule Set Forth in Rule 3304(d)(I) for All Other Alternating Current Watt-Hour Meters (Application).  The filing commenced this proceeding.  

2. The Commission gave public notice of the Application.  Notice of Application Filed dated August 24, 2007 (Notice).  The Notice established an intervention period and a procedural schedule for this matter.  The intervention period has expired.  This Decision will vacate the procedural schedule.  
3. The Office of Consumer Counsel (OCC) timely filed its intervention of right.  

4. Staff of the Commission (Staff) timely filed its intervention of right.  Staff contests the Application and requests a hearing.  
5. The parties are Applicant, Staff, and OCC.  No party has filed testimony in this proceeding.  

6. The Commission deemed the Application complete as of October 3, 2007.  By Minute Order, the Commission assigned this matter to an Administrative Law Judge (ALJ).  
7. On October 19, 2007, the parties filed a Joint Motion to Approve Settlement Agreement (Joint Motion).  In that filing, the parties state that they have reached an agreement on all issues; that the Settlement Agreement is fair, just, and reasonable; and that the Settlement Agreement "represents an attempt to conserve judicial resources and [to] reach a result that will protect consumers effectively, in a cost effective manner."  Joint Motion at ¶ 2.  The parties ask that the Commission accept the Settlement Agreement as filed.  
Appended to the Joint Motion as Exhibit 1 is the referenced Settlement Agreement.  The parties there state that the Application, generally speaking, "seeks approval to continue Public Service's current Electric Selective Meter Testing Program (Sampling Plan) and a permanent waiver of" Rule 4 Code of Colorado Regulations (CCR) 734-3-3304(d).
  Settlement Agreement at ¶ 3.  The parties state that Applicant is working on a plan to modify to a significant degree its Sampling Plan and that Applicant intends to seek Commission approval of the modified Sampling Plan when it is completed.  As a result and assuming Commission 

8. approval of the modified Sampling Plan, the Sampling Plan approved in the instant proceeding would be in effect only until such time as the Commission approves the to-be-filed modified Sampling Plan.  Id. at ¶ 6.  
9. To avoid expending resources to litigate the instant docket when Public Service intends in the near future to seek Commission approval of a significantly modified Sampling Plan, the parties request that the Commission:  (a) extend, through July 1, 2008, the existing temporary waiver of Rule 4 CCR 734-3-3304(d) granted by Decision No. C06-0762;
 (b) authorize an automatic extension past July 1, 2008 of the temporary waiver, which automatic extension of the temporary waiver would be effective only if Public Service files, on or before July 1, 2008, an application for permanent waiver of the pertinent Rule or Rules and for approval of its now-under-development modified Sampling Plan; (c) if Public Service makes the required application filing on or before July 1, 2008, authorize the temporary waiver of Rule 4 CCR 734-3-3304(d) to remain in effect until the effective date of the final Commission decision in the future Rule waiver, new Sampling Plan application docket; and (d) if Public Service does not make the required application filing on or before July 1, 2008, order that the temporary waiver of Rule 4 CCR 734-3-3304(d) will expire automatically on July 1, 2008, in which event (until further Order of the Commission) Rule 4 CCR 723-3-3304(d) will apply to Public Service.  Id. at ¶¶ 9-10.  

In the Settlement Agreement, Public Service agrees to keep Staff and OCC up-dated on Public Service's progress in developing, and agrees to provide to Staff and OCC the 

10. details of Public Service's plans for, the modified Sampling Plan.  There are four milestone dates which Applicant "will endeavor to meet" in order to keep Staff and OCC up-dated and informed.
  Each party reserves certain rights:  
Failure to meet the milestones shall not constitute breach of this [Settlement Agreement].  Public Service shall keep Staff and OCC apprised of its efforts to meet the milestones.  Nothing herein shall be construed as an agreement by Staff or the OCC as to the appropriateness of any additional waiver request or any Sampling Plan proposed by [Applicant] in the future.  
Id. at ¶ 11.  

11. For the following reasons, the Joint Motion will be granted;
 and the Settlement Agreement will be approved.  First, the practical effect of the Settlement Agreement is to maintain the status quo in order to allow Public Service time to develop a modified Sampling Plan and to file an application for Commission approval of the now-under-development modified Sampling Plan and then to allow the Commission time to consider that application.  This is a reasonable and reasoned approach which conserves the limited resources of the Commission and of the parties while protecting the public.  Second, by devising a process to keep Staff and OCC informed as Public Service proceeds with the development of the modified Sampling Plan, the parties have an established method for exchanging ideas about, and discussing, the modified Sampling Plan in advance of Public Service's July 1, 2008 filing.  Properly used, this process should result in Staff's and OCC's having greater insight into the modified Sampling Plan which, in turn, may result in narrowing the issues in the future application docket.
  The process for keeping Staff and OCC informed and up-dated is reasonable and, if properly used, will serve useful purposes.  
12. Granting the Joint Motion and approving the Settlement Agreement result in modification of the Application.  The Application, as modified, will be granted.  This Docket will be closed.  
13. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER
A. The Commission Orders That:
1. The Joint Motion to Approve Settlement Agreement is granted.  

2. The Settlement Agreement appended as Exhibit 1 to the Joint Motion to Approve Settlement Agreement is approved.  
3. The Verified Application for Approval of an Electric Selective Meter Testing Program for Alternating Current Single Phase, Two-Wire, Three-Wire and Network Three-Wire Meters Without Indicating Demand Register and Without Pulse Initiator and for Permanent Waiver of the Periodic Meter Testing Schedule Set Forth in Rule 3304(d)(I) for All Other Alternating Current Watt-Hour Meters, as modified by the Settlement Agreement, is granted consistent with the discussion above.  
4. Public Service Company of Colorado is granted a temporary waiver of Rule 4 Code of Colorado Regulations (CCR) 723-3-3304(d), which temporary waiver shall be in effect through and including July 1, 2008.  
5. On or before July 1, 2008, Public Service Company of Colorado shall file an application for permanent waiver of Rule 4 CCR 723-3-3304(d) and for approval of a new or modified Electric Selective Meter Testing Program.  

6. If Public Service Company of Colorado files the application as required by and described in Ordering Paragraph No. 5, then the temporary waiver of Rule 4 CCR 723-3-3304(d) granted in Ordering Paragraph No. 4 shall be extended automatically and shall remain in effect until the effective date of the final Commission decision in the application docket.  

7. If Public Service Company of Colorado fails to file the application as required by and described in Ordering Paragraph No. 5, then the temporary waiver of Rule 4 CCR 723-3-3304(d) granted in Ordering Paragraph No. 4 shall expire on July 1, 2008 as provided in Ordering Paragraph No. 4.  In that event, until further Order of the Commission, Rule 4 CCR 723-3-3304(d) shall apply to Public Service Company of Colorado.  
8. Public Service Company of Colorado, the Office of Consumer Counsel, and Staff of the Commission shall abide by the terms of the Settlement Agreement.  

9. The procedural schedule in this matter established in the Notice of Application Filed dated August 24, 2007 is vacated.  

10. Response time to the Joint Motion to Approve Settlement Agreement is waived.  
11. Docket No. 07A-318E is closed.  
12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  This Rule requires an electric utility to test electric service meters of various types at stated intervals.  


�  In that Decision, as pertinent here, the Commission granted "a temporary waiver of Rule[] [4 CCR 723-3-3304(d)] ... for a limited duration of one year, with the caveat that Public Service is to file a new application for a permanent waiver on or before July 1, 2007 and to attach a copy of its Selective Testing Program in effect at the time to be included in its tariffs."  Decision No. C06-0762 at ¶ 10.  The temporary waiver was in effect for one year from July 5, 2006.  


�  Those milestone dates are:  December 31, 2007 (compile industry data and documentation); April 30, 2008 (determine best practice test program); May 31, 2008 (calculate cost of program as compared to Commission Rules); and July 1, 2008 (complete test package and submit application).  


�  All parties in this docket are signatories to the Settlement Agreement and the Joint Motion.  None will be prejudiced if response time to the Joint Motion is waived.  Response time to the Joint Motion will be waived.  


�  This is not to say that the issues will be or must be narrowed.  Rather, this is simply an acknowledgment of what may occur as a result of the process outlined in the Settlement Agreement at ¶ 11.  
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