Before the Public Utilities Commission of the State of Colorado

Decision No. R07-0888-I
Docket No. 07A-298T

R07-0888-IDecision No. R07-0888-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
07A-298TDOCKET NO. 07A-298T  
IN THE MATTER OF THE JOINT APPLICATION OF QWEST CORPORATION AND EL PASO COUNTY TELEPHONE COMPANY FOR PERMISSION TO TRANSFER CERTAIN ASSETS FROM EL PASO COUNTY TELEPHONE COMPANY TO QWEST CORPORATION.  
interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
granting request for hearing, vacating 
procedural schedule, scheduling 
prehearing conference, and notifying 
parties that application is deemed complete  
Mailed Date:  October 24, 2007
I. statement  
1. On August 7, 2007, Qwest Corporation (Qwest) and El Paso County Telephone Company (El Paso) (collectively, Applicants) filed a Joint Verified Application for Permission to Transfer Certain Assets from El Paso County Telephone Company to Qwest Corporation (Application).  This filing commenced this proceeding.  
2. On August 10, 2007, the Commission issued a Notice of Petition Filed (Notice).  The Notice established an intervention period, which has expired.  The Notice also established a procedural schedule.  This Order will vacate that procedural schedule.  
3. On September 10, 2007, the Colorado Office of Consumer Counsel (OCC) intervened of right and requested a hearing.  On September 17, 2007, Applicants filed a response in opposition to the OCC's request for hearing.  
4. On September 19, 2007, Staff of the Commission (Staff) intervened of right and requested a hearing.  On October 2, 2007, Applicants filed a response in opposition to the Staff's request for hearing.  
5. On September 19, 2007, by Minute Order the Commission deemed the Application complete.  

6. By Decision No. C07-0875, the Commission assigned this matter to an Administrative Law Judge (ALJ).  
7. Turning first to the requests for hearing, Staff and OCC each request a hearing in this docket so that the issues and matters set out in each intervention can be addressed.  Applicants request that the Commission deny the requests for hearing and that the Commission grant the Application without a hearing.  In the responses, Applicants provide their answers (some fact-based and some legal argument-based) to the issues raised by Staff and OCC, at least as Applicants understand or perceive those issues.  Applicants do not address the Commission's rules governing intervention and hearing.  
8. The ALJ will grant the request for hearing.  
9. The two interventions are of right.  Staff is a party in this proceeding, and OCC is a party in this matter.  Staff's intervention states:  "Staff contests and will participate in" this matter.  Notice of Intervention by Staff at ¶ 1.  Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1403(b), Staff's intervention sets out some of the issues which Staff will raise and address in this proceeding.  Notice of Intervention by Staff at ¶ 2.  This is sufficient to render the Application contested or opposed.
  Thus, this matter cannot be determined without a hearing because it is opposed or contested.
  
10. In addition, many of Applicants' reasons for opposing the requests for hearing rest on Applicants' assertions of fact.  It is not function of a request for hearing or of a response to such a request to address factual issues; that is the function of the evidentiary hearing.  Yet, as a practical matter, denying the request for hearing would have the effect of accepting Applicants' view of the facts while denying Staff and OCC the opportunity to present their view of the facts.  Such a result would be inappropriate.  
11. Further, Applicants argue that some (but not all) of the issues identified by Staff and by OCC are, in Applicants' view, irrelevant to the Application.  It is inappropriate for the ALJ to determine the scope of this proceeding, and thus the issues which are relevant and irrelevant, in the course of deciding whether to hold a hearing.  If Applicants believe that one or more of the identified issues are irrelevant, then they may file an appropriate motion.  Staff and OCC will have an opportunity to respond, and the fully-briefed issue will be before the ALJ for resolution.  
12. Finally, § 40-6-109(5), C.R.S., requires that a hearing be held in an uncontested or unopposed application or petition if a party timely requests a hearing.
  See also Rule 4 CCR 723-1-1403(a) (Commission may decide, without a hearing, "any application or petition which is uncontested or unopposed, if a hearing is not requested[.]").  Staff and OCC are parties, and each timely requested a hearing.  Under the statute and the Rule, there would be hearing, even if this matter were uncontested and unopposed (which it is not).  The ALJ finds it reasonable, therefore, that there should be a hearing when the Application is contested or opposed.  
13. Because the ALJ has determined that a hearing will be held, it is necessary to hold a prehearing conference to schedule the hearing and to establish a procedural schedule in this case.  To do so, a prehearing conference will be held on November 2, 2007.  

14. At the prehearing conference, the parties must be prepared to discuss:  (a) date by which each Applicant will file its direct testimony and exhibits; (b) date by which each intervenor will file its answer testimony and exhibits; (c) date by which each Applicant will file its rebuttal testimony and exhibits; (d) date by which each party will file its corrected testimony and exhibits; (e) date by which each party will file its prehearing motions;
 (f) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (g) date by which the parties will file any stipulation reached;
 (h) hearing date; (i) date by which each party will file its post-hearing statement of position; and (j) whether response to post-hearing statements of position will be permitted and, if response is permitted, the date for filing.  
15. In addition, the parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.  
16. Finally, a party may raise any additional issue.  
17. In considering the hearing date, the parties are reminded that the Commission deemed the Application complete on September 19, 2007.  Because the Applicants did not file testimony and exhibits in support of the Application at the time they filed the Application, a Commission decision in this matter should issue within 210 days of September 19, 2006 (i.e., on or before April 25, 2008).  Section 40-6-109.5(2), C.R.S.  The ALJ will issue a recommended decision in this matter.  To allow adequate time for statements of position and response statements of position, a recommended decision, exceptions to the recommended decision and response to exceptions, and a Commission decision on exceptions,
 the hearing date in this matter should be scheduled no later than the week of December 17, 2007.  

18. The undersigned ALJ expects the parties to come to the prehearing conference with proposed dates for the procedural schedule.  The parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing date which are satisfactory to all parties.  
19. If the parties are able to reach agreement on a procedural schedule in advance of the prehearing conference date and if there are no issues which need to be discussed at a prehearing conference, then the parties may file a proposed procedural schedule in advance of the prehearing conference
 and may request that the prehearing conference be vacated.  Such a request will be due on or before October 30, 2007 at noon.  In the event the parties elect to make the filing, the filing party will be ordered to provide a copy of the filing directly to the ALJ's office at the time the filing is made.  
II. ORDER  
A. It Is Ordered That:  
1. The procedural schedule established in the Notice of Application Filed, dated August 10, 2007, is vacated.  
2. The request for hearing is granted.  
3. The requests that the Commission decide the Application without a hearing are denied.  
4. A prehearing conference in this matter is scheduled as follows:  
DATE:
November 2, 2007  
TIME:
9:00 a.m.  
PLACE:
Commission Hearing Room 

1560 Broadway, Suite 250 

Denver, Colorado  

5. The parties shall be prepared to discuss at the prehearing conference the matters set forth above.  

6. If the parties reach agreement on a procedural schedule and hearing date and if there are no issues to be discussed at the scheduled prehearing conference, then the parties may file a proposed procedural schedule in advance of the prehearing conference and may request that the prehearing conference be vacated.  Such a filing must be made on or before noon on October 30, 2007.  In the event the parties make the filing, the filing party shall provide a copy of the filing directly to the Administrative Law Judge's office at the time the filing is made.  

7. This Order is effective immediately.  
	(S E A L)
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�  Because Staff's intervention clearly contests the Application and a hearing is required on that basis, it is not necessary to address the OCC's request for hearing.  


�  The issues for hearing are not limited to those identified in Staff's intervention.  Each intervenor may address at hearing the issues of concern to it.  


�  The statute provides (emphasis supplied):  


The commission may by general rule or regulation provide for the taking of evidence in uncontested or unopposed proceedings by affidavit or otherwise, without the necessity of a formal oral hearing.  Such shortened or informal proceedings shall otherwise be subject to all of the provisions of [title 40, C.R.S.].  Upon its own motion the commission may[,] and upon request of a party timely made the commission shall[,] assign any such uncontested or unopposed proceeding for hearing.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, at least 10 days before commencement of the hearing.  


�  This date must be at least four calendar days before the first day of hearing.  


�  Assuming that all listed events occur, it will take 12 to 16 weeks after the hearing, not including time necessary to prepare a transcript if one is ordered, to complete these post-hearing processes.  


�  If the parties elect to follow this course, the ALJ requests that the parties contact her (telephone:  303.894.2842) to discuss available hearing dates before filing the proposed procedural schedule.  
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