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IN THE MATTER OF THE APPLICATION OF AQUILA, INC. DOING BUSINESS AS AQUILA NETWORKS - WPC AND AQUILA NETWORKS - PNG, BLACK HILLS CORPORATION, AQUILA COLORADO, LLC, BLACK HILLS/COLORADO UTILITY COMPANY, INC. AND BLACK HILLS/COLORADO UTILITY COMPANY, LLC FOR AN ORDER APPROVING THE TRANSFER OF CONTROL AND OWNERSHIP OF AQUILA'S PUBLIC UTILITY ASSETS AND BUSINESSES IN THE STATE OF COLORADO.  
interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
granting motions, in part; permitting 
filing; removing page from hearing 
exhibit; ordering commission staff to 
make changes; and waiving response times  
Mailed Date:  October 23, 2007  
I. statement  

1. On April 4, 2007, Aquila, Inc., doing business as Aquila - WPC and Aquila Networks - PNG (Aquila) and Black Hills Corporation; Black Hills/Colorado Utility Company, Inc.; and Black Hills/Colorado Utility Company LLC (Black Hills) (collectively, Applicants), filed a Verified Joint Application, which was later supplemented.  This filing commenced this proceeding.  Numerous parties intervened.  
2. Hearing in this matter was held September 17-21, 2007.  The parties filed opening post-hearing statements of position on October 5, 2007 and filed response statements of position on October 16, 2007.  
3. On October 17, 2007, Black Hills filed a Motion for Clarification of Pleading Requirements (Clarification Motion).  In that filing, Black Hills responded to a statement in the response post-hearing statement of position filed by the Colorado Office of Consumer Counsel (OCC).  There, OCC stated that the opening post-hearing statement of position filed by Black Hills exceeds the page limit for filings established in Rule 4 Code of Colorado Regulations (CCR) 723-1-1202(c).  Black Hills states that it understood that the cited rule did not apply to the post-hearing statements of position in this docket and further states that, if its understanding is incorrect, it will correct the filing (that is, shorten the original post-hearing statement of position to 30 pages) within five days if ordered to do so.  
4. The Clarification Motion will be granted.  The Administrative Law Judge (ALJ) clarifies that OCC is correct that the page limitation in Rule 4 CCR 723-1-1202(c) applies to the original post-hearing statements of position.  Thus, notwithstanding that neither the Director nor his designee gave Black Hills notice pursuant to Rule 4 CCR 723-1-1202(f),
 the post-hearing statement of position filed by Black Hills exceeds the page limit in Rule 4 CCR 723-1-1202(c).  
That does not end the inquiry, however, because Rule 4 CCR 723-1-1202(c) gives the ALJ the discretion to permit a filing notwithstanding the fact that it exceeds the page limit.
  In this case and for the following reasons, the ALJ will permit Black Hills' opening post-hearing statement of position to be filed without change.  First, neither OCC nor any other party filed a motion to require Black Hills to comply with Rule 4 CCR 723-1-1202(c).
  From this fact, it appears that no party was concerned enough to bring this matter to the attention of the ALJ.  

5. From this, the ALJ concludes that no party felt that it was prejudiced by the fact that the Black Hills original post-hearing statement of position exceeds the page limit.  Second, response post-hearing statements of position have been filed.  The ALJ agrees with Black Hills that its "filing a substitute, 30-page opening statement of position [at this late date] will make all references in the reply statements of position to Black Hills' original statement of position incorrect.  This will cause confusion in the record."  Clarification Motion at 2-3.  If a party were concerned, it could have raised, and should have raised, the issue before response statements of position were filed.  
6. Given the absence of apparent concern about the length of Black Hills' opening post-hearing statement of position, the ALJ will waive response time to the Clarification Motion.  
7. On October 17, 2007, Black Hills filed an Unopposed Motion to Remove Extraneous Page from the Record (Motion).  In that filing, Black Hills states that the last page (a one-page e-mail) of Hearing Exhibit No. 66 was included in that exhibit in error and further states that this identified page is not related to the subject matter of this proceeding.  Black Hills represents that no active party in this proceeding opposes the Motion.  
8. The Motion states good cause, and no party will be prejudiced by granting the Motion.  The Motion will be granted, in part.  The ALJ will order the last page of Hearing Exhibit No. 66 to be removed from the exhibit and, thus, from the evidentiary record in this matter.  The page will remain in the Commission's administrative record of this docket because it has been filed.  It will not, however, be evidence in this matter.  The ALJ will order Staff of the Commission to make the appropriate changes in the record in this matter.  
9. As the Motion is unopposed, response time will be waived.  

II. ORDER  
A. It Is Ordered That:
1. The Motion for Clarification of Pleading Requirement is granted.  

2. The pleading requirement is clarified as set out above.  

3. Notwithstanding the fact that it does not comply with Rule 4 Code of Colorado Regulations 723-1-1202(c), the Opening Statement of Position filed by Black Hills Corporation et al. on October 5, 2007 is accepted.  
4. The Unopposed Motion to Remove Extraneous Page from the Record is granted, in part.  

5. The last page (a one-page e-mail) of Hearing Exhibit No. 66 is removed from that hearing exhibit and is not evidence in this proceeding.  
6. The last page (a one-page e-mail) of Hearing Exhibit No. 66 remains in the administrative record of Docket No. 07A-108EG.  

7. Commission Staff shall make the changes to Hearing Exhibit No. 66, to the file in Docket No. 07A-108EG, and to the documents imaged in the Integrated Management Filing System which are necessary and appropriate to reflect the change in Hearing Exhibit No. 66 and this Order.  
8. Response time to the Motion for Clarification of Pleading Requirement is waived.  
9. Response time to the Unopposed Motion to Remove Extraneous Page from the Record is waived.  

10. This Order is effective immediately.  
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�  Rule 4 CCR 723-1-1202(f) provides that the Director or the Director's designee will notify the filer if a pleading is inconsistent with Rule 4 CCR 723-1-1202, that the filer will have an opportunity to correct the deficiency, and that the Commission may reject a document for filing if it is not corrected.  


�  OCC apparently recognized the existence of this discretion when it stated that, although Black Hills exceeded the page limit, the "OCC will leave this matter to be addressed by the ALJ."  Post Hearing Reply Statement of Position filed by the OCC at 1 & n.1.  OCC did not request any relief.  


�  OCC's raising this matter is a footnote is not the equivalent of filing a motion.  In addition, the footnote was in OCC's response statement of position.  Given the late date on which the issue was raised, it was not timely raised.  
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