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I. statement  
1. On January 25, 2007, Mr. Gus R. Michaels, III (Michaels or Complainant), filed a Formal Complaint (Complaint) against Public Service Company of Colorado (Public Service or Respondent).  The filing commenced this proceeding.  

2. By Decision No. R07-0079-I, Chief Administrative Law Judge Kirkpatrick prohibited Respondent from discontinuing service to Complainant at the following location:  500 13th Street, Boulder, Colorado.  The Order conditions continued electric and natural gas service as follows:  Mr. Michaels must "pay[] for all current utility service at that address."  Id. at Ordering Paragraph No. 1.  That Order continues in effect.  
3. By its Order to Satisfy or Answer issued on January 31, 2007, the Commission directed Public Service to respond to the Complaint.  Public Service timely filed its Answer to the Complaint.  The Answer put this case at issue.  
4. There is, at present, no hearing scheduled in this matter.  There is a prehearing conference scheduled for November 14, 2007; and a hearing date and a procedural schedule will be established at that prehearing conference.  Decision No. R07-0851-I.  
A.
Subpoenas and subpoenas duces tecum for deposition and hearing.  

5. On May 9, 2007, Complainant filed, inter alia, a Request for the Issuance of a Subpoena for Andy Borchers.  Mr. Michaels submitted a Notice of Deposition and Subpoena Duces Tecum for Mr. Andy Borchers, who is apparently an employee of Respondent.  The deposition was noticed for May 7, 2007, and that date had passed by the date on which Complainant made his filing.  As required by § 40-6-103(1), C.R.S., an affidavit accompanied the Request for the Issuance of a Subpoena for Andy Borchers.  Complainant's May 9, 2007 filing at Exhibit 5.  
6. By Decision No. R07-0388-I, the Administrative Law Judge (ALJ) denied, without prejudice, the Request for the Issuance of a Subpoena for Andy Borchers.  Complainant requested that the ALJ issue a subpoena duces tecum.  The ALJ denied that request as she could not ascertain the relevance, if any, of the requested documents to this proceeding because (a) the supporting affidavit did not identify the documents which Complainant sought to have Mr. Borchers produce at deposition and, so, could not have explained their relevance and, thus, did not satisfy the requirements of § 40-6-103(1), C.R.S., for issuance of a subpoena; and (b) "Complainant did not provide the subpoena duces tecum which he ask[ed] the ALJ to issue" (id. at ¶ 40).  
7. On September 19, 2007, Complainant filed, inter alia, a Request for a Subpoena for a Pre-hearing Deposition of Andy Borchers.
  Mr. Michaels asks that the ALJ issue a subpoena duces tecum directed to Mr. Borchers and requiring him to appear at a deposition and to bring documents with him.  Mr. Michaels submitted his affidavit in support of the request for that subpoena duces tecum.  Id. at Exhibit 3.  At the time he filed this request, Complainant did not submit a subpoena duces tecum for the ALJ's signature and the Commission's seal.  

8. In addition to the subpoena duces tecum for Mr. Borchers's appearance at deposition, Complainant requested issuance of subpoenas directed to nine other individuals to provide testimony at the hearing.  September 19, 2007 filing at ¶ 13.  Complainant did not submit a subpoena for any of these individuals.  Given the absence of subpoenas, the request for issuance of subpoenas for appearance at hearing will be denied without prejudice.

9. At no time in any filing has Complainant requested that a subpoena or that a subpoena duces tecum be issued to Public Service, the corporate entity.  Complainant's affidavit does not discuss, and thus cannot support, issuance of a subpoena or of a subpoena duces tecum directed to Public Service.  
10. On October 12, 2007, Complainant submitted for the ALJ's signature and the Commission's seal a document entitled "Subpoena Duces Tecum for Andy Borchers and Xcel Energy" (October 12th Subpoena) (emphasis supplied).  If signed and sealed as presented, that document would order Mr. Borchers

to appear at the Offices of the Public Utilities Commission, conference room or at a time and place to be mutually agreed by Complainant and Respondent on or before the _____ day of ________ 2007 to give pre-hearing deposition testimony as a witness in the above-entitled matter.
October 12th Subpoena at 1.  In addition, if signed and sealed as presented, it would order Mr. Borchers to bring with him listed documents "or other items that are in the custody and control of yourself [i.e., Mr. Borchers] and/or XCEL [sic] Energy[.]"  Id. (emphasis supplied).  Further, the subpoena duces tecum, if signed and sealed as presented, would require Mr. Borchers to bring to the deposition, inter alia, "[a]ll documents, reports, and information relied on in his or XCEL's [sic] dealings with Complainant concerning his dispute of the bill at 1404 Wonderview Court from April/May 2004 until present[.]"  Id. at 2 (emphasis supplied).  Moreover, the subpoena duces tecum, if signed and sealed as presented, would order
XCEL [sic] Energy [to] provide Mr. Borchers free and unfettered access to all materials (e.g. [sic] company documents, records, company policies) available to Mr. Borchers in dealing with the 2003-04 meter reading debacle in Boulder County and testimony sought herein.  [Finally, it would order Mr. Borchers] to reasonably prepare for the deposition by reviewing relevant materials, obtaining the materials requested herein, as incident to the 2003-04 meter reading debacle in Boulder, Colorado and Complainant's disputed account.  
Id. at 3 (emphasis supplied).
11. For the reasons set out below, the Subpoena Duces Tecum for Andy Borchers and Xcel Energy will not be signed and sealed as presented.
  
12. First, although he was fully aware of the form to use and was directed to use the form, Complainant -- who is an attorney licensed to practice law in the State of Colorado -- did not submit the correct subpoena duces tecum form.  See discussion above.  
13. Second, assuming he wishes to depose Public Service as a corporate entity, as evidenced by the title and content of the October 12th Subpoena, Complainant -- who is an attorney licensed to practice law in the State of Colorado -- did not name the correct corporate entity.  See Answer at ¶ 2 ("the true and correct name of Respondent is Public Service Company of Colorado, doing business as Xcel Energy").  
14. Third, assuming he wishes to depose Public Service, as evidenced by the title and content of the October 12th Subpoena, Complainant -- who is an attorney licensed to practice law in the State of Colorado -- failed to meet the requirements of § 40-6-103(1), C.R.S., with respect to issuance of a subpoena directed to Public Service.  As discussed above, Complainant has had actual notice of the statute since at least May 14, 2007.  
15. Fourth, assuming he wishes to depose Public Service, as evidenced by the title and content of the October 12th Subpoena, Complainant -- who is an attorney licensed to practice law in the State of Colorado -- failed to meet the requirements of Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 30(b)(6), which governs deposition of a public corporation, such as Respondent.
  
16. Fifth, the October 12th Subpoena submitted by Complainant -- who is an attorney licensed to practice law in the State of Colorado -- failed to specify the place
 and time of the deposition as required by Colo.R.Civ.P. 45(a) as incorporated by reference.
  Complainant asks the ALJ to sign and to seal a subpoena duces tecum which is materially incomplete and, in essence, is a blank check.  The ALJ cannot, and will not, do so.  
17. Sixth, the October 12th Subpoena submitted by Complainant -- who is an attorney licensed to practice law in the State of Colorado -- fails either to state the date, time, and place of the deposition or to provide a space into which the ALJ can insert the date, time, and location of the deposition (see note 6, supra).  This failure could adversely affect the ability of the person to whom the subpoena is directed to move timely to quash the subpoena.  Colo.R.Civ.P. 45(b) as incorporated by reference.
  
18. Seventh, the October 12th Subpoena submitted by Complainant -- who is an attorney licensed to practice law in the State of Colorado -- purports to order Respondent to "provide Mr. Borchers [with] free and unfettered access to all materials (e.g. [sic] company documents, records, company policies) available to Mr. Borchers in dealing with the 2003-04 meter reading debacle in Boulder County and testimony sought herein."  Id. at 3.  An access-related order directed to Public Service is not appropriate in a subpoena duces tecum which is addressed to an individual.
  
19. As noted above, a prehearing conference is scheduled for November 14, 2007.
  
20. One purpose of the prehearing conference is to resolve pending motions and issues pertaining to discovery so that the hearing date, which has been scheduled and vacated a number of times, will not be rescheduled.  Decision No. R07-0851-I at ¶ 2.  To accomplish this goal and to assure that all issues pertaining to Complainant's requests for subpoenas and subpoenas duces tecum for appearance at deposition are addressed at the November 14th prehearing conference, the ALJ will order the following schedule for filings related to a subpoena or a subpoena duces tecum which is requested by Complainant and which directs any person, as defined in § 40-1-102(10), C.R.S., to appear at a deposition:  (a) on or before noon on October 24, 2007, Complainant will submit to the ALJ an original and five copies of each subpoena and of each subpoena duces tecum to appear at a deposition;
 and each subpoena and each subpoena duces tecum will state the location, date, and time certain for the deposition;
 (b) Complainant will serve each signed and sealed subpoena and each signed and sealed subpoena duces tecum immediately, but in no event later than noon on October 29, 2007; at the time of service, Complainant will provide a copy of this Order to each recipient of a subpoena and to each recipient of a subpoena duces tecum;
 (c) on or before noon on November 7, 2007, should he, she, or it wish to do so, the recipient of a subpoena or of a subpoena duces tecum will file a motion to quash the subpoena or the subpoena duces tecum; and (d) on or before noon on November 13, 2007, Complainant will file his response to each motion to quash, assuming any such motion is filed.  
B.
Complainant's request to add issue for discussion at prehearing conference.  
21. On October 12, 2007, Complainant made a filing which contained, inter alia, a request to add to the items to be addressed at the prehearing conference an issue which Complainant refers to as the spoliation of evidence issue (Request to Add Issue).
  
Complainant outlined his concern in a footnote (September 19, 2007 filing at 5 & n.1) and asserted there that "[g]iven that the legal dispute [concerning Complainant's bill for electric and natural gas service] arose in 2004, XCEL [sic] had a duty to reasonably safeguard evidence/records incident to the dispute and failed to do so."  Complainant offered no factual support -- beyond his assertion of a disclosure by Respondent -- for his claim that Public Service 

22. destroyed important records and cited no legal authority to support his assertion that Public Service had a duty to preserve evidence/records and breached that duty.  In addition, he failed to state the relief or remedy sought, stating instead:  "In Complainant's request for a telephone status conference, Complainant will ask the ALJ for appropriate remedies due to XCEL's [sic] spoliation of evidence in this case."  Id.  The referenced request for a status conference is found, in its entirety, on page 8 of Complainant's September 19th filing.  
23. Reading page 8 of the September 19th filing provides no insight into what Complainant is seeking from the ALJ, apart from a prehearing conference.  There, Complainant simply stated his belief that a prehearing conference  

is the best manner for the ALJ to handle all outstanding pre-hearing issues, including but not limited to: ... (iii) what remedies are available to Complainant due to XCEL's [sic] spoliation of evidence in this case (it is not disputed that XCEL destroyed several records, such as past invoices and meter reading log entries) that would be admissible in this case[.]  
This is the entire relevant discussion.  In his request for a prehearing conference, Complainant (a) provided no factual support for his claim that Public Service destroyed records; (b) cited no legal authority to support his assertion that Public Service had a duty to preserve records and breached that duty; and (c) failed to state the relief or remedy which, in his opinion, the ALJ should order if and when she finds that Public Service had a duty to preserve documents and that Public Service breached that duty.  
24. If Complainant wishes to have the issue of sanction or remedies addressed at the prehearing conference, then he must file a motion asking the ALJ to order sanctions or remedies.  As is true of any motion seeking sanctions or remedies, the motion must contain:  (a) the factual predicate, with supporting documentation and affidavit(s) as appropriate, for the relief sought; (b) identification of, and legal authority which supports, each duty which Complainant believes Respondent has breached; (c) a statement of the specific remedy or sanction sought; and (d) citation to legal authority which supports the relief sought.  If he intends to seek sanctions or remedies, then Complainant must file, on or before October 26, 2007, a motion which meets the requirements of this paragraph.  Respondent will have 14 days within which to file a response.  
25. Based on the foregoing discussion, the ALJ will deny the Request to Add Issue without prejudice because, as of the date of this Order, Complainant has not made a motion seeking sanctions or remedies for what he refers to as Respondent's spoliation of evidence.  In the absence of such a motion, the issue is not before the ALJ for decision and will not be addressed at the November 14, 2007 prehearing conference.  
C.
Advisements.  

26. Parties are advised, and are on notice, that filing with the Commission means receipt by the Commission on or before the due date and time.  Mailing on the due date is not filing.  The ALJ will not consider materials which are not filed (i.e., received) on or before the due date and time.  

27. Parties are advised, and are on notice, that submitting a document to the ALJ means receipt by the ALJ on or before the due date and time.  Mailing on the due date is not submitting.  The ALJ will not consider materials which are not submitted to the ALJ (i.e., received by the ALJ) on or before the due date and time.  

II. ORDER  
A. It Is Ordered That:  
1. The request for issuance of subpoenas to appear at the hearing in this matter, which request was filed by Gus R. Michaels III, is denied without prejudice.
2. The subpoena duces tecum for Andy Borchers and Xcel Energy, which subpoena was filed by Gus R. Michaels III, shall not be signed and sealed as submitted.  

3. The following schedule shall apply to filings made by Gus R. Michaels III (Complainant) which pertain to issuance of a subpoena and to issuance of a subpoena duces tecum directing a person, as defined in § 40-1-102(10), C.R.S., to appear for deposition:  (a) on or before noon on October 24, 2007, Complainant shall submit to the Administrative Law Judge an original and five copies of each subpoena to appear at a deposition; and each subpoena shall state the location, date, and time of the related deposition; (b) on or before noon on October 24, 2007, Complainant shall submit to the Administrative Law Judge an original and five copies of each subpoena duces tecum to appear at a deposition; and each subpoena duces tecum shall state the location, date, and time of the related deposition; (c) Complainant shall serve each signed and sealed subpoena and each signed and sealed subpoena duces tecum immediately, but in no event later than noon on October 29, 2007; (c) on or before noon on November 7, 2007, should he, she, or it wish to do so, the recipient of a subpoena or of a subpoena duces tecum shall file a motion to quash the subpoena or the subpoena duces tecum; and (d) on or before noon on November 13, 2007, Complainant shall file his response to each motion to quash filed.  
4. If Complainant requests issuance of a subpoena to a person, as defined in § 40-1-102(10), C.R.S., other than Mr. Andy Borchers, to appear at a deposition, then Complainant shall comply with § 40-6-103(1), C.R.S., and with any applicable Colorado Rule of Civil Procedure, with respect to the requested subpoena.  

5. If Complainant requests issuance of a subpoena duces tecum to a person, as defined in § 40-1-102(10), C.R.S., other than Mr. Andy Borchers, to appear at a deposition, then Complainant shall comply with § 40-6-103(1), C.R.S., and with any applicable Colorado Rule of Civil Procedure, with respect to the requested subpoena duces tecum.  

6. Public Service Company of Colorado (Public Service) shall work with Complainant to schedule each deposition which Complainant wishes to take so that the date, time, and location of the deposition can appear on the related subpoena or subpoena duces tecum submitted to the Administrative Law Judge.  

7. Appended to this Order as Attachment A is the Commission's subpoena form requiring appearance to testify at hearing.  Complainant shall use this form, changed appropriately to require appearance at a deposition, if he wishes the Commission to issue a subpoena to anyone for deposition.  The Administrative Law Judge will neither sign nor affix the Commission's seal to a subpoena which does not comply with this Ordering Paragraph.  
8. At the time of service, Complainant shall provide a copy of this Order to each recipient of a subpoena for deposition.  As part of the return of service of each subpoena served, Complainant shall file proof of compliance with this Ordering Paragraph.  If proof of compliance is not filed with the proof of service, then service of the subpoena for deposition is void.
9. Appended to this Order as Attachment B is the Commission's subpoena duces tecum form requiring appearance to testify and production of documents at hearing.  Complainant shall use this form, changed appropriately to require appearance and production of documents at a deposition, if he wishes the Commission to issue a subpoena duces tecum to anyone for deposition.  The Administrative Law Judge will neither sign nor affix the Commission's seal to a subpoena duces tecum which does not comply with this Ordering Paragraph.  
10. At the time of service, Complainant shall provide a copy of this Order to each recipient of a subpoena duces tecum for deposition  As part of the return of service of each subpoena duces tecum served, Complainant shall file proof of compliance with this Ordering Paragraph.  If proof of compliance is not filed with the proof of service, then service of the subpoena duces tecum for deposition is void.  

11. Complainant's request to add an issue for discussion at the prehearing conference scheduled for November 14, 2007 is denied without prejudice.  
12. If Complainant wishes to have the issue of sanction or remedies for Public Service's destruction of documents addressed at the November 14, 2007 prehearing conference, then Complainant must file a motion seeking sanctions or remedies.  If filed, that motion must contain:  (a) the factual predicate, with supporting documentation and affidavit(s) as appropriate, for the relief sought; (b) identification of, and legal authority which supports, each the duty which Complainant believes Respondent has breached; (c) a statement of the specific remedy or sanction sought; and (d) citation to legal authority which supports the relief sought.  If Complainant intends to seek sanctions or remedies for Public Service's destruction of documents, then Complainant shall file, on or before October 26, 2007, a motion which meets the requirements of this Ordering Paragraph.  Respondent then shall have 14 days within which to file a response.
13. Parties are advised, and are on notice, that filing with the Commission means receipt by the Commission on or before the due date and time.  Mailing on the due date is not filing.  The Administrative Law Judge will not consider materials which are not filed (i.e., received) on or before the due date and time.
14. Parties are advised, and are on notice, that submitting a document to the Administrative Law Judge means receipt by the Administrative Law Judge on or before the due date and time.  Mailing on the due date is not submitting.  The Administrative Law Judge will not consider materials which are not submitted to the Administrative Law Judge (i.e., received by the Administrative Law Judge) on or before the due date and time.
15. Response time to Complainant's request to add to the items to be addressed at the prehearing conference, which request was filed on October 12, 2007, is waived.  

16. Decision No. R07-0079-I continues in effect.
17. The parties shall comply with the terms of this Order.
18. This Order is effective immediately.
	(S E A L)
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�  Decision No. R07-0388-I was issued on May 14, 2007; and note 16 directed Complainant to the Commission's subpoena forms available on-line at � HYPERLINK "http://www.dora.state.co.us/puc/forms" ��www.dora.state.co.us/puc/forms�.  Decision No. R07-0388-I at 14 & n.16.  In that note, the ALJ stated that, as "the subpoena forms are for testimony and production of documents at hearing, they will need to be modified for a deposition."  The subpoena duces tecum submitted by Complainant on October 12, 2007 is not the Commission's subpoena duces tecum form.  


Apparently, Complainant cannot find the correct form on-line despite the ALJ's explicit directions and the link to the website provided in Decision No. R07-03880I.  


Therefore, appended to this Order as Attachment A is the Commission's subpoena form requiring appearance to testify at hearing.  Complainant will be ordered to use this form, changed appropriately to require appearance at a deposition, if he wishes the Commission to issue a subpoena to anyone for deposition.  In addition, appended to this Order as Attachment B is the Commission's subpoena duces tecum form requiring appearance and production of documents at hearing.  Complainant will be ordered to use this form, changed appropriately to require appearance and production of documents at a deposition, if he wishes the Commission to issue a subpoena duces tecum to anyone for deposition.


�  Even if Complainant had provided subpoenas, the request for hearing or trial subpoenas would have been denied because there is no hearing date established in this docket.  Complainant has not complied with the applicable Colorado Rule of Civil Procedure.  See note 6, infra (Colo.R.Civ.P. 45(a), as published in the 2005 edition of the Colorado Revised Statutes, requires that a subpoena to compel testimony at a hearing or a trial "shall command each person to whom it is directed to attend and give testimony at a time and place therein specified.").


�  On October 3, 2007, Respondent filed, inter alia, its response to the requests for deposition subpoena and for hearing subpoenas.  On October 12, 2007, Complainant filed his motion to strike Respondent's response to the requests for subpoenas.  In view of this Order, Complainant's October 12, 2007 motion to strike Public Service's response will be denied as moot.  The ALJ did not rely on Public Service's October 3, 2007 filing in denying the requests for subpoenas.  


�  Rule 4 Code of Colorado Regulations (CCR) 723-1-1405(a)(I) incorporates by reference Colo.R.Civ.P. 30(b)(6), as published in the 2005 edition of the Colorado Revised Statutes.  See also Rule 4 CCR 723-1-1405(a)(III) (incorporated Colorado Rules of Civil Procedure govern discovery).  


�  The October 12th Subpoena states that the deposition will be held at a Commission conference room "or at a ... place to be mutually agreed by Complainant and Respondent[.]"  The Commission does not make its conference rooms available to private parties as deposition sites.  In addition, Complainant did not have the courtesy to contact the ALJ to determine whether the Commission makes, or would make, a conference room available.  It is Complainant's responsibility to arrange for a deposition location other than a Commission conference room.  


�  Rule 4 CCR 723-1-1406(a) incorporates by reference Colo.R.Civ.P. 45(a), as published in the 2005 edition of the Colorado Revised Statutes.  That Colo.R.Civ.P. 45(a) requires that a subpoena to compel testimony at a deposition, a hearing, or a trial "shall command each person to whom it is directed to attend and give testimony at a time and place therein specified."  The submitted subpoena duces tecum provides that the deposition will occur "at a time and place to be mutually agreed by Complainant and Respondent on or before the ___ day of _______ 2007[.]"  October 12th Filing at 1.  The only date is the date by which Complainant and Respondent will agree to the time and place of the deposition.  There is no space on the October 12th Subpoena into which the ALJ can insert the actual date, time, and place of the deposition, once the deposition is scheduled.  Thus, the submitted subpoena duces tecum is facially and materially defective.  


�  Colo.R.Civ.P. 45(b), as published in the 2005 edition of the Colorado Revised Statutes, provides that the person to whom a subpoena is directed must move to quash the subpoena "promptly and in any event at or before the time specified in the subpoena for compliance therewith[.]"  


�  In addition, although it is not clear, some of the documents or materials may be the subject of Complainant's pending motion to compel discovery.  If some or all of the documents or materials are the subject of the pending motion, then an order requiring Public Service to provide access to those materials and documents should issue only in response to that discovery-related motion.  It is inappropriate to embed an order directing Public Service to provide access to documents in the subpoena duces tecum addressed to Mr. Borchers.  


�  As discussed infra, Complainant's request to add an issue for discussion will be denied.  


�  If Complainant requests issuance of a subpoena or issuance of a subpoena duces tecum to a person, as defined in § 40-1-102(10), C.R.S., other than Mr. Borchers, then Complainant will be ordered to comply with the requirements of § 40-6-103(1), C.R.S., with respect to that request.  


�  Public Service will be ordered to work with Mr. Michael to schedule each deposition so that the date, time, and location of each deposition will appear on the related subpoena and on the related subpoena duces tecum submitted to the ALJ.  


�  As part of the return of service of each subpoena and of each subpoena duces tecum served, Complainant will be ordered to file proof of compliance with this requirement.  If proof of compliance is not filed with the proof of service, then service will be deemed to be void.  


�  To address this request in a timely manner and to permit sufficient time for filing and responding to a motion (discussed below), the ALJ will waive response time to the Request to Add Issue.  
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