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I. STATEMENT

1. The Colorado Public Utilities Commission (Commission) initiated the captioned docket on August 17, 2007, by issuance of Decision No. C07-0696 entitled “Formal Complaint and Notice of Hearing” (Complaint).    

2. On August 17, 2007, the Commission served the Complaint upon affected carriers.  Id.  

3. In accordance with the Complaint, a hearing was held on October 4, 2007.  At the scheduled time and place, the hearing was called to order.  No respondents appeared.  Staff of the Colorado Public Utilities Commission (Staff) appeared through counsel.
4. After commencement of the hearing, Staff’s counsel stated they were ready to proceed and Harry Di Domenico was called as Staff’s first witness.  During the course of the direct examination, Hearing Exhibit 1 was marked for identification and offered for admission.
5. The administrative law judge (ALJ) reviewed the ordering provisions in Decision No. C07-0696.  Staff was ordered to file two copies of each of the exhibits that it plans to present at the hearing at least 30 days before the hearing.  Staff was also ordered to serve a copy of the exhibits upon all parties to the proceeding.  Decision No. C07-0696 at 5.

6. Staff counsel expressed her understanding that the exhibits were filed and served and would not understand why the ALJ would not have received the exhibits.  After a brief break to retrieve the Commission’s official file, it was confirmed that there is no indication of compliance with the Commission’s order.

7. Staff’s counsel reiterated an understanding that the exhibits were served and that she had received some undelivered copies in the mail.  Counsel presented the ALJ one such opened mailing that was indicated to be complete.  Upon review, the document was no longer stapled.  There was a two page letter included, in addition to the pleading filed with the Commission.  There is no indication in the Certificate of Service that any exhibits were served.  Despite the fact that the filed pleading references four exhibits, only one was provided as part of this mailing.  When asked why the mailing represented to be complete included only one exhibit, counsel stated that the others must have been detached in searching through her file.

8. Staff requested a continuance of the hearing so that the exhibits may be served in accordance with the Commission’s order.  Counsel contends that the failure to comply with the Commission’s order was only discovered during the hearing and that good cause exists to continuing the hearing to allow service of the exhibits.  During the course of the argument, Counsel also represented that Staff does not intend to pursue the Complaint as to all respondents.

9. The Commission explicitly ordered that no document shall be received in evidence, except in rebuttal, unless filed and served as provided in Decision No. C07-0696.  Based thereupon, and Staff’s failure to comply, the motion to admit Hearing Exhibit 1 was denied.  As opposed to proceeding further, Staff requested a continuance of the hearing.

10. The Commission explicitly ordered that no exception to the procedure in Decision No. C07-0696 shall be made except upon timely motion showing good cause.  Decision No. C07-0696 at 6.  

11. The Commission explicitly ordered that no motion for continuance shall be granted if filed within 20 days before the first day of the hearing, except for good cause shown.  Decision No. C07-0696 at 5.  
12. Significantly, no party appeared or opposed Staff’s request for continuance.  Counsel represented a belief that Staff had complied with the Commission’s order and there is some indication of an effort to comply.  Disturbingly, there is little to support that belief.  Primarily, the exhibits were not filed with the Commission.  Secondly, there is no Certificate of Service on file to indicate that the exhibits were served upon the parties to the docket.  A record of compliance would be as simple as presenting a file-stamped copy of the required filing.  Aside from the fact that the Commission’s file confirms that none exists, Counsel did not even have her file available that included her pleadings in the docket.  Thus, she could not confirm what filings she had made.  In any event, Counsel has no one else to blame for not discovering that her unfounded belief was false before the hearing.

13. The ALJ is mindful of the clear and explicit statements made by the Commission in Decision No. C07-0696.  Considering all of the surrounding circumstances, the ALJ finds the slightest possible margin showing good cause for the requested continuance and opportunity to cure Staff’s failure to comply with the Commission’s decision.  The hearing was recessed and will be continued as ordered below.

14. Based upon Counsel’s representation that Staff does not wish to proceed with the Complaint against some respondents, Staff will be ordered to file a motion seeking dismissal of the complaint against such respondents.  Thereafter, Staff will be ordered to serve its exhibits, consistent with the Commission’s prior order.

II. ORDER

A. The Commission Orders That:

1. Staff of the Colorado Public Utilities Commission’s (Staff) Motion for Continuance is granted.

2. The hearing in Docket 07C-304T will be continued to:

DATE:
November 13, 2007

TIME:
9:15 A.M.

PLACE:
Colorado Public Utilities Commission

1560  Broadway, Suite 250

Denver, Colorado 

3. On or before October 10, 2007, Staff shall file a Motion to Dismiss as to any party against whom it does not wish to prosecute the Formal Complaint in this docket.
4. If the 2006 annual report is received in the form required by the Commission prior to the continued hearing date, the Commission may dismiss that competitive local exchange or emerging competitive service provider from the proceeding.

5. On or before October 12, 2007, Staff of the Public Utilities Commission shall file:  (1) two copies of a list containing the name, address, and title of any additional witnesses; and (2) two copies of each of the exhibits which it plans to present at the hearing.  Copies of the list of additional witnesses and exhibits shall be served upon all parties to the proceeding, except those included in any motion filed in accordance with Ordering Paragraph 3 above.  In the event that any motion to dismiss is denied, further procedural modifications will be made by separate order.
6. No witness shall be permitted to testify nor shall any document be received in evidence, except in rebuttal, unless filed and served as provided in this Order.

7. If any party fails to meet the above requirements, the Commission may dismiss the proceeding or any defense, upon motion filed by any other party, unless good cause for non-filing is shown.  No motion for continuance shall be granted if filed within 20 days before the first day of the hearing, except for good cause shown.

8. No exception to the procedure in the Order shall be made except upon timely motion showing good cause.
9. This Order is effective on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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