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I. STATEMENT, findings, and conclusion  
1. On July 31, 2007, Ms. Griselda M. Moran (Ms. Moran or Complainant) filed a formal Complaint against Public Service Company of Colorado (Public Service or Respondent).  In that filing Ms. Moran (a) disputes the amount which Respondent claims she owes for electric service at her residence located at 1880 Arapahoe Street, Apartment # 2210, Denver, Colorado and (b) asserts that the service she receives from Respondent is of poor quality.  
2. On August 2, 2007, Chief Administrative Law Judge Isley issued Decision No. R07-0660-I, which prohibited Public Service from discontinuing service to Ms. Moran.  He ordered Respondent not to disconnect service to Ms. Moran provided stated conditions were met.  As of the date of this Decision, that Order remains in effect.  This Decision will vacate the discontinuance prohibition.  
3. On August 8, 2007, the Commission served its Order to Satisfy or Answer on Respondent.  Respondent filed its Answer on August 29, 2007.  On that same date, Respondent served its Answer on Ms. Moran.  The Answer put the case at issue.  

4. The Parties in this case are Ms. Moran and Public Service.  Ms. Moran appears pro se (that is, without legal counsel) in this matter.  

5. On August 8, 2007, the Commission issued its Order Setting Hearing and Notice of Hearing and scheduled the hearing in this matter for October 3, 2007, commencing at 9:00 a.m.  The Order Setting Hearing and Notice of Hearing was mailed to Complainant at the address shown on the Complaint and stated above.  Review of the Commission's file in this matter reveals that the United States Postal Service has not returned the Order Setting Hearing and Notice of Hearing to the Commission.  Accordingly, Complainant is presumed to have received the Order Setting Hearing and Notice of Hearing and, thus, to have knowledge of the scheduled hearing date and time.  
6. The hearing was convened on October 3, 2007.  The Administrative Law Judge (ALJ) convened the hearing at 9:15 a.m., rather than at the scheduled 9:00 a.m., in order to provide additional time for Complainant to appear.  

7. Complainant did not appear.  In addition, Complainant contacted neither the Commission in general nor the ALJ in particular to request a change of hearing date, to request a change in the time of the hearing, or to state that she would be late in arriving for the hearing.  Complainant's failure to appear is unexplained and unexcused.  
8. Respondent was present at the appointed date and time and stood ready to proceed.  In response to a question from the ALJ, counsel for Public Service stated that he had had direct contact (both by telephone and by electronic mail) with Complainant within the past two or three days (i.e., since approximately September 28, 2007); that Ms. Moran was attempting to settle this matter in advance of hearing; and that Respondent's counsel advised Ms. Moran that she needed to appear at the hearing.  In counsel's opinion, Complainant was well aware both of the hearing date and time and of the fact that she needed to be attend the hearing in order to present her case.  
9. Based on the failure of Complainant to appear and, thus, to prosecute her Complaint, Public Service orally moved to dismiss the Complaint.  In light of the circumstances of this case as set out above, the ALJ granted that motion and dismissed the Complaint without prejudice.  This Decision memorializes that ruling.  
In assessing whether the dismissal should be with or without prejudice, the ALJ looked to Colorado Rule of Civil Procedure 41(b), which addresses involuntary dismissal of a civil proceeding.
  Colo.R.Civ.P. 41(b)(1) provides that a dismissal for failure to prosecute -- which is the case here -- is not an adjudication on the merits.  Thus, dismissal of the Complaint 

10. without prejudice is consistent with Colo.R.Civ.P. 41(b)(1) and is consistent with the Commission's general policy of consideration toward pro se parties.  
11. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER  
A. The Commission Orders That:  
1. The formal Complaint filed by Ms. Griselda M. Moran is dismissed without prejudice.  

2. The prohibition against Public Service Company of Colorado's discontinuing electric service to Ms. Griselda M. Moran, which prohibition was established by Decision No. R07-0660-I, is vacated.  

3. Docket No. 07F-289E is closed.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  Rule 4 Code of Colorado Regulations 723-1-1001 provides that, in appropriate circumstances and where not contrary to law, an ALJ "may seek guidance from or employ the Colorado Rules of Civil Procedure."  
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