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I. STATEMENT, findings and conclusions
1. The Colorado Public Utilities Commission (Commission) initiated the captioned docket on August 8, 2007, by issuance of Decision No. C07-0674 entitled “Formal Complaint and Notice of Hearing” (Complaint).
2. On August 8, 2007, the Commission served the Complaint upon affected carriers.  Id.  

3. In accordance with the Complaint, a hearing was held on September 27, 2007.  At the scheduled time and place, the hearing was called to order.  No party appeared.  A recess was taken to see if anyone might be running late, perhaps due to unforeseen circumstances.

4. The hearing resumed after a fifteen minute recess.  No party appeared; however, Staff of the Colorado Public Utilities Commission’s (Staff) witness, Ms. Susan Travis, was present to report that Staff’s counsel would not be present.  She suggested that alternate counsel might be arranged if the matter was continued to a later time.

5. As a preliminary matter, the ALJ reviewed the Commission’s file and Decision No. C07-0674.  Staff was ordered to file two copies of each of the exhibits that it plans to present at the hearing at least 30 days before the hearing.  Staff was also ordered to serve a copy of the exhibits upon all parties to the proceeding.  Decision No. C07-0674 at 5.

6. A review of the Commission’s file indicates that no exhibits were timely filed with the Commission, as ordered.  Additionally, there is no certificate on file indicating that exhibits were served upon all parties to the proceeding, as ordered.

7. The Commission explicitly ordered that no document shall be received in evidence, except in rebuttal, unless filed and served as provided in Decision No. C07-0674.  Based thereupon, and Staff’s failure to comply, no documents shall be received in evidence.

8. The Commission explicitly ordered that no motion for continuance shall be granted if filed within 20 days before the first day of the hearing, except for good cause shown.  Decision No. C07-0674 at 5.  No timely request for continuance was made.
9. The Commission explicitly ordered that no exception to the procedure in Decision No. C07-0674 shall be made except upon timely motion showing good cause.  Decision No. C07-0674 at 6.  No timely request for exception was made.

10. Having addressed all preliminary matters, the ALJ was ready to proceed to the merits of the hearing.  However, no party had yet appeared.

11. Staff is required to prosecute the Complaint with due diligence, but has failed to do so.  The Complaint will be dismissed without prejudice.

II. ORDER

A. The Commission Orders That:

1. The Formal Complaint and Notice of Hearing is dismissed without prejudice for Staff of the Colorado Public Utilities Commission’s (Staff) failure to prosecute the case with due diligence.
2. Docket No. 07C-297T is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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