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I. STATEMENT

1. On March 27, 2007, the Union Pacific Railroad Company (UPRR) filed an application (Application) requesting authority to abolish the existing highway-railroad at-grade crossing at 45th Avenue between Lipan and Jason Streets in the City and County of Denver (Denver), at railroad milepost 1.8, National Inventory No. 253258R, on UPRR’s Moffat Tunnel Subdivision, by removal of the tracks at this location.  The Application commenced Docket No. 07A-095R.
2. On April 5, 2007, the Commission gave public notice of the Application.  See Notice of Application Filed (Notice).  In that Notice, the Commission established a 30-day intervention period and procedural schedule in this proceeding.

3. On May 1, 2007, Denver filed a Petition to Intervene.  Denver stated it did not oppose the application as long as UPRR complied with the requirements set forth in the Rules and Regulations of the Department of Public Works, City and County of Denver, for the Construction of Curbs, Gutters, Sidewalks, Driveways, Street Paving, and Other Public Right-Of-Way Improvements (Denver’s Rules).

4. On May 9, 2007, the Commission deemed the Application complete pursuant to §40-6-109.5, C.R.S. by minute entry.

5. On May 23, 2007, by Decision No. C07-0432, the Commission referred this matter to an administrative law judge (ALJ).  The Commission also directed the ALJ to establish the procedural schedule for filing exhibits and lists of witnesses.

6. On September 21, 2007, UPRR and Denver filed a Stipulation and Settlement Agreement (Stipulation) in this matter.  The Stipulation states that the parties have discussed what compliance with Denver’s Rules would entail.  UPRR has agreed to six obligations in the Stipulation.

7. Denver states in the Stipulation that it agrees that it has no objection to the granting of UPRR’s Application.

8. The Application is now uncontested, and may be processed under the modified procedure, pursuant to §40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403, without a formal hearing.
9. In accordance with §40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.
II. FINDINGS AND CONCLUSIONS

10. The Commission has jurisdiction in this matter pursuant to §40-4-106(2)(a) and §40-4-106(3)(a), C.R.S.

11. UPRR is the railroad company that owns the tracks in question at the crossing proposed to be abolished in this proceeding.
12. Denver is a home rule municipality under the laws of the State of Colorado duly authorized to construct, maintain and operate public streets and highways in Denver.

13. UPRR is requesting to abolish the crossing at 45th Avenue between Lipan and Jason Streets on the industrial lead track of the UPRR’s Moffat Tunnel Subdivision at railroad milepost 1.8 by removing the track structure from the street and repaving the street so there is no longer a crossing in existence.  There are currently no crossing warning devices installed at the subject crossing.

14. The Stipulation agreement between UPRR and Denver provides a list of obligations that UPRR agrees to perform in the removal of the crossing.  In the Stipulation, UPRR agrees to the following:

a) All work in the right-of-way (ROW) will be performed by railroad forces or a licensed contractor;

b) UPRR shall obtain a Street Occupancy Permit and a Street Cut Permit from Denver Public Works for the closures of the road;

c) All work in the ROW is subject to inspection and acceptance by Denver Public Works;

d) UPRR shall remove the existing rail and ties completely from the entire ROW width (property line to property line);

e) UPRR shall remove all contaminated sub-grade and materials, if any.  When UPRR pulls up the tracks, Peter Kates, Environmental Specialist with Denver Department of Environmental Health, will be available to inspect the soil to determine if there is contamination.  UPRR will get a second inspection from Mark Ross, UPRR Manager- Environmental Field Operations;
f) UPRR shall prepare the subgrade and place a 9 inch thick asphalt patch in the area removed.

15. UPRR states that the crossing in question is no longer necessary for railroad operations and is no longer used through the street because of an earth berm that has been placed across the tracks on the north side of 45th Avenue.  The tracks on the north side of the berm will remain active to provide service to local industries.

16. UPRR estimates the cost of the track removal and repaving of the street at approximately $8,000 with the costs to be borne solely by UPRR.

17. UPRR states that work will begin upon Commission approval, with completion to follow in approximately 30 days.  The Commission will require UPRR to inform the Commission in writing when the work to abolish the crossing is complete within 10 days of completion of the work.  For purposes of tracking this project, the Commission will expect this written notice by November 30, 2007 with the understanding that the completion may be earlier or later than this date given construction schedules.
18. The Commission’s principal function in this proceeding is to determine whether the 45th Avenue crossing should be abolished in order to prevent accidents and to promote public safety.
19. Applicant bears the burden of proof to establish by a preponderance of the evidence that the 45th Avenue crossing should be abolished and that such abolishment is “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted to §40-4-106(2)(a) C.R.S.  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.

20. Given that the crossing in question is no longer used, it should be abolished.  The Parties agree that the crossing should be abolished.  Removal of the tracks at 45th Avenue will promote public safety because there will no longer be the ability for trains and vehicles to occupy the same space on 45th Avenue.  Applicant has met its burden of proof in this matter.  The proposed work to be performed in closing the crossing is sufficient so that the Commission will not have to attach additional terms and conditions to the closing of this crossing.
21. The Application and the Stipulation, should be, and will be, granted.

22. Pursuant to §40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.
III. ORDER

A. It is Ordered That:

1. The Stipulation and Settlement Agreement filed by Union Pacific Railroad Company and the City and County of Denver is approved.
2. The Application filed by Union Pacific Railroad Company is granted consistent with the requirements outlined in the Stipulation.

3. Union Pacific Railroad Company shall abolish the existing highway-railroad at-grade crossing at 45th Avenue between Lipan and Jason Streets in the City and County of Denver at railroad milepost 1.8 of the Moffat Tunnel Subdivision, National Inventory No. 253258R pursuant to the Application and Stipulation.

4. Union Pacific Railroad Company shall be required to inform the Commission in writing when the work to abolish the crossing is complete within 10 days of completion of the work.  For purposes of tracking completion of this project, the Commission will expect this written notice by November 30, 2007.  The Commission does understand that the notification may be provided earlier or later than this date depending on changes or delays in the construction schedule.
5. The Commission retains jurisdiction to enter further orders as necessary.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

B. This Order is effective immediately on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
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WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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