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I. STATEMENT

1. This matter comes before the Public Utilities Commission (Commission) for consideration of a portion of the application filed on October 5, 2006 by the Arkansas River Power Authority (ARPA), requesting authority to construct a new at-grade crossing of Prowers County Road 9 with a new storage track constructed by ARPA approximately 60’ north of an existing BNSF Railway Company (BNSF) crossing in Lamar, Colorado (Application).  
2. By Decision No. C06-1293, the Commission deemed the Application complete, granted BNSF intervention, granted the application with respect to the construction of the at-grade crossing, authorized and ordered ARPA to proceed with construction of the at-grade crossing of ARPA’s new rail car storage track with Prowers County Road 9, and required ARPA to inform the Commission in writing that the at-grade crossing construction is complete within ten days after completion and to maintain the new at-grade crossing at its expense.  ARPA will not be allowed to operate train and coal car movement through the crossing until the appropriate crossing warning devices and crossing operations are determined.
3. By Decision No. C06-1293, the Commission also referred issues regarding the appropriate warning devices to be used at the new crossing, crossing operations, assignment of a new National Crossing Inventory number, the signing of any Construction and Maintenance agreement between ARPA and the roadway authority, and any additional matters that may arise are assigned to an administrative law judge.
  
4. By Decision No. R07-0260-I, the waiver of the time limits for decision set forth in § 40-6-109.5, C.R.S., was acknowledged.
5. A procedural scheduled was adopted in the matter, subsequently modified, and ultimately vacated with the reported settlement reached among the parties.
6. On September 17, 2007, ARPA and BNSF jointly filed the Motion to Approve Stipulation.  The parties jointly request that the Commission approve the simultaneously-filed Stipulation and decide the case without a hearing as an uncontested matter pursuant to Rule 7209 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7.

7. ARPA and BNSF, the only parties to this proceeding, have settled their differences by agreement memorialized in the Stipulation filed on September 17, 2007.
8. Upon acceptance of the Stipulation, the remainder of the scope of the Application is uncontested, and may be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 7209, 4 CCR 723-7, without a formal hearing.  

9. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS
10. ARPA a separate governmental agency, political subdivision and public corporation of the State of Colorado made up of Member Municipalities from Holly, La Junta, Lamar, Las Animas, Trinidad and Springfield, Colorado as well as Raton, New Mexico. 

11. Intervenor BNSF is a railroad company that owns track at the crossing in issue in this proceeding.  

12. In approving construction of the crossing, the Commission described the project and made several findings as to the proposed use of the crossing.  Only referred matters are addressed herein.

13. In the Application, ARPA proposed that the new crossing be marked with a railroad crossbuck sign and a multiple track sign on the north approach. No lights or gates were proposed. ARPA planned to use a combination of horn, whistle, and flagman to alert traffic of the train approaching the crossing.

14. In its intervention, BNSF did not oppose the crossing, but indicated further study was needed regarding ARPA's request for crossbuck warning only and using a flagman to alert traffic.

15. In approving construction of the crossing, the Commission referred resolution as to the appropriate warning devices.
16. County Road 9 runs north and south.  BNSF currently has a parallel existing mainline and passing track that cross County Road 9, 15 feet a part on center.   The Commission has approved ARPA’s request to add an additional crossing (approximately parallel) for storage track that will be 60 feet a part on center from the mainline track at the BNSF crossing.  
17. On May 30, 2007, representatives of ARPA, BNSF, and the Prowers County road department (a total of 17 individuals) met on site in Lamar for a diagnostic review of the crossing. Campbell Technology Corporation (CTC), a consultant retained by BNSF, was also in attendance. As a result of the meeting, the parties agreed that rather than installing a crossbuck sign at the ARPA crossing and using a flagman to alert traffic of pending ARPA train movements, it would be safer to signalize the ARPA crossing by installing an island detection circuit at the ARPA crossing, removing the gate and lights currently on the north side of the existing BNSF crossings and placing a gate and lights on the north side of the ARPA crossing thereby including all three tracks within the two sets of gates and lights. The warning devices would activate with the presence of a train on any of the three track circuits. CTC advised BNSF that this would comply with Part 3.1.11 of the American Railway Engineering and Maintenance of Way Association 2007 Communication & Signal Manual of Recommended Practice (AREMA C&S Manual). CTC also recommended that the Total Approach Time for the existing BNSF track circuits be adjusted to include a Minimum Time (MT) of at least 20 seconds, Clearance Time (CT) of 7 seconds and Buffer Time and Equipment Response Time (ERT) as determined by BNSF. The island detection circuit activates the lights and gates any time a train or cars are within the "island" on the ARPA track. The "island" extends approximately fifty feet on either side of the edge of the roadway and includes the width of the roadway. The BNSF tracks will remain controlled by constant warning time circuitry. 

18. All parties also discussed whether to place a median separator and vertical panels along the centerline of the roadway for a distance of approximately 100' in advance of each gate assembly in order to discourage the "drive around gate" maneuver. Although all parties understood the merits of a median separator, the County stated that this treatment would be impractical due to the presence of oversized farm vehicles on the roadway and the other parties agreed. All representatives attending the meeting, including the Prowers County road supervisor, agreed that the proposed warning configuration will result in a reasonable method of warning the traveling public. Counsel for ARPA is authorized by the County road supervisor to state that he concurs in the foregoing statements on behalf of Prowers County.

19. It is also noteworthy that should someone circumvent the northern most warning gate, there is some storage space available between the ARPA crossing and the BNSF crossings. 

20. ARPA and BNSF have also agreed that the cost of the improvements shall be borne by ARPA exclusively. ARPA has already fully paid BNSF for the earthwork, labor and materials associated with installing the island detection circuit, removing the one set of lights and gates and installing a set of lights and gates on the north side of the ARPA track. The cost of this work was estimated and paid at $115,245. The BNSF tracks will remain controlled by constant warning time circuitry. BNSF will adjust the timing of the signals so that vehicles properly heeding the warning devices will be able to clear the crossings before gate arms lower.  ARPA will maintain the ARPA crossing surface and the ARPA track at its own cost and expense. BNSF will maintain the signals and circuitry at its own expense.  Consequently, ARPA and its rail safety consultants, Prowers County and the BNSF and its consultant belief that this configuration provides a reasonable method of warning the traveling public of the approach of trains whether on the BNSF tracks or the ARPA tracks consistent with the purpose "that accidents may be prevented and the safety of the public promoted." See C.R.S. § 40-4-106(2)(a).

21. BNSF and ARPA also agree that ARPA and BNSF train movements across the ARPA crossing will operate at a speed not to exceed 10 mph. ARPA and BNSF trains will initiate the standard crossing whistle (2 longs, 1 short and 1 long) at least 15 seconds before entering the crossing and will maintain the whistle until the train fully occupies the crossing. ARPA and BNSF will not park or stop trains or cars within 250 feet of the crossing. These operating rules reflect BNSF current operating rules and current federal laws. ARPA will comply with any future changes in federal laws or BNSF operating rules.

22. Section 40-4-106, C.R.S., provides the jurisdictional basis for the Commission to act in applications for approval of railroad crossings and of grade separations to be constructed.  As previously found, the Commission has jurisdiction in this matter.

23. The stipulation of the parties is clear and reasonably compromises the matters addressed.  It will be accepted and approved.  The Application will be deemed amended consistent with the stipulation.
24. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested modifications to the railroad crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Id.  Applicant has met its burden of proof in this matter.  

25. All contested matters referred are resolved by approval of the Application consistent with the approved stipulation.  
26. ARPA will be responsible for actual project costs and does not request cost allocation in its application.

27. The crossing shall be maintained in accordance with Commission rules.
28. The remainder of the Application should be, and will be, granted.  

29. As amended by the stipulation, the application effectively seeks to modify existing National Inventory No. 003228K because an additional track will be included within the same gate mechanism.  Therefore, there is no need for assignment of a new National Crossing Inventory number. 

30. The proposed crossing contained in the Application, as amended, is reasonable, is necessary to prevent accidents and to promote public safety, is appropriate, and is in the public interest.  The public safety, convenience, and necessity require, and will be served by, the granting of this application.  

III. ORDER
A. The Commission Orders That:

1. Response time to the Motion to Approve Stipulation filed September 17, 2007, is waived.  
2. The Motion to Approve Stipulation is granted.  The Stipulation filed on September 17, 2007 is accepted, approved and incorporated herein by reference and made an Order of the Commission.

3. The above-captioned application is amended consistent with the approved stipulation.

4. The application, as amended, filed by ARPA is granted.

5. ARPA is authorized and directed to proceed with the installation of the warning devices consistent with the amended application. 

6. The crossing authorized in Decision No. C06-1293 and this decision shall be designed and installed in accordance with the specifications of the Association of American Railroads, and with Commission specifications.  
7. All work done shall be in accordance with the plans, specifications, and exhibits submitted in this application and hereby approved.

8. ARPA shall pay the total actual cost of labor and material required for the grade crossing alterations authorized by Decision No. C06-1293 and this decision.
9. The crossings, roadway approaches, and advance warning signs shall be maintained in accordance with Rule 7211(c) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation By Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7.  The tracks shall be maintained in accordance with Rule 7211(a), 4 CCR 723-7.
10. ARPA shall notify the Commission in writing within ten days of the date of completion of the improvements authorized by Decision No. C06-1293 and this decision.  
11. The Commission retains jurisdiction to enter further orders as necessary.  

12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

14. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The Commission initially requested that the ALJ handle this proceeding on an expedited basis.  However, at the joint request of both parties, the proceeding was not expedited due to changed circumstances after referral to the ALJ.
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