Before the Public Utilities Commission of the State of Colorado

Decision No. R07-0801
Docket No. 07A-274BP

R07-0801Decision No. R07-0801
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

07A-274BPDOCKET NO. 07A-274BP
IN THE MATTER OF THE APPLICATION OF ALPINE HOME HEALTH II, INC., FOR A PERMIT TO OPERATE AS A CONTRACT CARRIER BY MOTOR VEHICLE FOR HIRE.  
recommended decision of 
administrative law Judge 
mana l. jennings-fader 
dismissing application without prejudice, 
vacating hearing, and closing docket  

Mailed Date:  September 25, 2007  

I. statement, findings, and conclusion  
1. On July 13, 2007, Alpine Home Health II, Inc. (Alpine or Applicant), filed a verified Application to Operate as a Contract Carrier by Motor Vehicle for Hire (Application).  That filing commenced this proceeding.  Alpine is not represented by counsel.  

2. The Commission gave public notice of the Application.  Notice of Applications Filed dated July 23, 2007, at 1.  The Notice set an intervention period, which has expired, and established the procedural schedule for this matter.  Decision No. R07-0756-I vacated that procedural schedule.  

3. Pattie Braden, doing business as Montrose Transit Authority (Braden or Intervenor), timely filed an intervention.  Ms. Braden intervened of right and opposed the Application.  

4. The intervention period has expired.  The parties in this matter are Applicant and Intervenor.  

5. The Commission deemed the Application complete on August 28, 2007 and referred this matter to an Administrative Law Judge (ALJ).  

6. By Decision No. R07-0756-I, the ALJ established a hearing date of October 19, 2007 and a procedural schedule in this matter.  This Decision will vacate the scheduled hearing.  
7. By Decision No. R07-0756-I, the ALJ also issued to Applicant an Order to Show Cause based on the fact that it is not represented by counsel.  
8. Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b) and as relevant here, an individual may appear without an attorney to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has found that this requirement is mandatory.  In addition, the Commission has held that, if a party does not meet the criteria of Rule 4 CCR 723-1-1201(b) and is not represented by counsel, then there are two consequences:  first, filings made by a non-attorney on behalf of that party are void and of no legal effect; and, second, a non-attorney may not represent that party in a Commission adjudicative proceeding.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

9. Because this is an adjudicative proceeding before the Commission and because Alpine is a corporation and is not represented by an attorney, Decision No. R07-0756-I required that Applicant either retain counsel or show cause why Rule 4 CCR 723-1-1201 does not require it to be represented in this matter by an attorney.
  Applicant was ordered either to have its 
counsel enter an appearance no later than September 14, 2007 or to make its show cause filing no later than September 14, 2007.  Id. at Ordering Paragraph No. 3.  
10. Applicant was advised, and Decision No. R07-0756-I stated, that if  

Alpine Home Health II, Inc., fail[ed], on or before September 14, 2007, either to have legal counsel enter an appearance in this matter or to show cause, then the Application to Operate as a Contract Carrier by Motor Vehicle for Hire will be dismissed without prejudice.  
Id. at Ordering Paragraph No. 4 (emphasis supplied).
  
11. Review of the Commission's file in this matter reveals that, as of the date of this Recommended Decision, no attorney has entered an appearance on behalf of Applicant.  In addition, review of the Commission's file in this matter reveals that, as of the date of this Recommended Decision, Applicant has not made the required filing to show cause why it should be permitted to proceed in this case without an attorney.  Given that Applicant was on notice that the Application would be dismissed unless it complied with Decision No. R07-0756-I and given that Applicant cannot proceed in this matter without counsel, the Application will be dismissed without prejudice.  
12. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER
A. The Commission Orders That:
1. The Application to Operate as a Contract Carrier by Motor Vehicle for Hire filed by Alpine Home Health II, Inc., is dismissed without prejudice.  
2. The hearing scheduled in this matter for October 19, 2007 is vacated.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The Order provided specific direction as to the information which Applicant would need to provide to establish that it could proceed without counsel.  Decision No. R07-0756-I at ¶ 22.  


�  In ¶¶ 21 and 22, the date by which Applicant must have counsel or show cause is September 14, 2007.  In ¶ 23, however, the date mistakenly is stated as September 17, 2007.  As noted above, the Ordering Paragraphs require counsel or the show cause filing no later than September 14, 2007.  While the ALJ is of the opinion that the inadvertent error in ¶ 23 is not confusing given the consistent use of September 14, 2007 throughout the remainder of Decision No. R07-0756-I, the point is moot because, as of the date of this Recommended Decision, Applicant failed to have counsel and failed to make the required filing.  
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