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I. statement  

1. On May 25, 2007, Mr. James T. Durphy, III, doing business as Leadville's High Grade Tour Train (Applicant), filed an Application to Operate as a Common Carrier of Passengers by Motor Vehicle (Application).  Applicant seeks an extension of Certificate of Public Convenience and Necessity (CPCN) No. 55751S.  The filing commenced this proceeding.  

2. The Commission gave public notice of the Application.  Dee Hive Tours & Transportation, LLC (Dee Hive), timely filed its intervention of right.  The intervention period has closed.  The parties in this matter are Applicant and Dee Hive.  

3. The Commission deemed the Application complete as of July 18, 2007 and assigned this matter to an Administrative Law Judge (ALJ).  

4. By Decision No. R07-0689-I, the ALJ scheduled a hearing in this matter for October 17, 2007 and established a procedural schedule.  According to that schedule, on or before August 24, 2007, Applicant was to file with the Commission and to serve on Dee Hive's counsel a list of witnesses and a copy of each exhibit which Applicant proposes to introduce at hearing.  Applicant did not make the required filing on or before August 24, 2007.  
5. On September 10, 2007, Dee Hive filed a Motion to Dismiss/Strike.  That filing rested solely on Applicant's failure to file and to serve the required list of witnesses and copies of exhibits.  On September 11, 2007, Applicant submitted to the Commission his list of witnesses and copies of his exhibits.  Although the submission was deficient in a number of ways, the ALJ nonetheless permitted the late-filing; denied the Motion to Dismiss/Strike; and modified the procedural schedule while retaining the scheduled hearing date.  Decision No. R07-0780-I.  

6. On September 20, 2007, Dee Hive filed a Motion to Continue (Motion).  In that filing, Dee Hive's counsel stated that, based on his "previous experience with the Commission's Rulings in similar cases ... , he mistakenly thought that" the Motion to Dismiss/Strike would be granted and the docket dismissed.  Motion at ¶ 4.  Based on that assumption, counsel "made arrangements to be outside of the continental United States for the month of October and early November and [thus] will be unavailable on 17 October 2007 for" the scheduled hearing.  Id. at ¶ 6.  Dee Hive has had the same counsel for more that 20 years and requests a continuance of the hearing to permit its counsel to represent it at the hearing.  
7. While it would have been preferable for counsel to await the ruling on the Motion to Dismiss/Strike before making plans, the Motion states good cause.  Granting the Motion will not prejudice Applicant whereas denying the Motion will prejudice Dee Hive by denying it its counsel of choice.  The Motion will be granted, and the scheduled hearing will be vacated, subject to the following condition:  On or before October 5, 2007, counsel for Dee Hive (a) will contact Applicant and discuss with him mutually-acceptable hearing dates in November, 2007
 and (b) when three dates have been agreed to by the parties, will file those three proposed hearing dates.  If possible, the ALJ will select one of the three proposed dates.  
8. Decisions No. R07-0689-I and No. R07-0780-I remain in effect, including the notices and advisements contained in that Order.  
9. Given the necessity of addressing the Motion as quickly as possible and the absence of prejudice to the Applicant, response time to the Motion will be granted.  

II. ORDER
A. It Is Ordered That:  
1. The Motion to Continue is granted, subject to the condition stated in Ordering Paragraph No. 3.  
2. The hearing scheduled for October 17, 2007 is vacated, subject to the condition stated in Ordering Paragraph No. 3.  
3. On or before October 5, 2007, counsel for Dee Hive Tours & Transportation, LLC, (a) shall contact Mr. James T. Durphy, III, doing business as Leadville's High Grade Tour Train, and discuss with him mutually-acceptable hearing dates in November, 2007 and (b) when three dates have been agreed to by the parties, shall file the three proposed hearing dates.  If possible, the Administrative Law Judge will select one of the proposed dates.  

4. Decisions No. R07-0689-I and No. R07-0780-I remain in effect, including the notices and advisements.  

5. Response time to the Motion to Continue is waived.  

6. The parties shall abide by this Order.  

7. This Order is effective immediately.  
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Doug Dean, 
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OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
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�  The ALJ is not available on the following dates:  November 1-12, 15, 22-23, 27, and 30, 2007.  
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