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I. STATEMENT OF THE CASE

1. On February 1, 2007, Thomas Barenberg (Complainant) filed a complaint against Louviers Mutual Service Company (Respondent). Complainant requested that the Commission assert jurisdiction over Respondent as a public utility, and that the tap fees assessed to him should be declared void.  Complainant also requested attorney fees and costs.

2. On February 8, 2007, the Commission issued an Order to Satisfy or Answer and scheduled a hearing for April 5, 2007 that was subsequently vacated in Interim Order No. R07-0182-I.  The hearing was rescheduled for May 10, 2007.

3. On February 22, 2007, Respondent filed a Verified Motion to Dismiss.
4. On February 27 2007, Staff of the Colorado Public Utilities Commission (Staff) intervened.

5. By Decision No. R07-0295-I, the Motion to Dismiss was denied.

6. On May 2, 2007, Respondent filed an Answer to the Complaint.

7. The hearing was held on May 10, 2007.  Testimony was received from witnesses, and Exhibit Nos. 1, sections 1-21, 22A-R, 23A-J; 2, sections A-Q; and 3 and 4 were marked for identification and admitted into evidence.  As a preliminary matter, the unopposed motion of Staff to set a briefing schedule was granted.  The parties were granted until June 20, 2007 to file opening statements of position and until July 13, 2007 to file closing statements of position.  The parties timely filed their statements of position.

8. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding and a recommended decision are transmitted to the Commission.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

9. Complainant is an individual property owner located in the unincorporated community of Louviers, Douglas County, Colorado, and a customer of Respondent.

10. Respondent is a Colorado non-profit corporation providing water and sanitary sewer service to its customers in the Town of Louviers.

11. The Commission has jurisdiction over this matter.

12. Louviers is a community consisting of approximately 111 residential properties.  It is a former “company town” formed by DuPont Corporation in the early 1900s for its employees at its dynamite manufacturing facility.  DuPont provided water, sewer, and fire protection services until approximately 1960 when it terminated operations at its plant.  DuPont sold homes to individuals.  The aging infrastructure of the water and sewer systems is now owned by Respondent.

13. Respondent’s service area is located within the Town of Louviers.  Property owners in Louviers are entitled to become members of the water company and demand water and sewer service.  It serves the community of Louviers indiscriminately, within its capacity.  The record lacks evidence that Respondent ever denied service to any member of the public in its service territory.  Respondent is the only water and sewer provider to the public in Louviers. 

14. Respondent is governed by a voluntary elected board of directors and its by- laws and standard operating procedures.  The board sets rates, charges, and special assessments. It does not have a Certificate of Public Convenience and Necessity from this Commission.

15. Respondent’s facilities include a well, water storage tanks, distribution lines, meters, hydrants, sewer collection lines, and a lagoon for treatment of sewage.  The system is old and in need of substantial repair or replacement.  There have been water service interruptions and pressure problems.  Expansion of the system is not an issue since almost all of the available residential lots in Louviers have been developed.
16. Prior to the time of filing the instant complaint, Respondent charged a combined tap fee for water and sewer service.  The charge of the combined services was $1,750 and an additional sewer assessment fee of $45 a quarter.  In early 2000, Respondent performed a preliminary investigation of the water, sewer, and tap fees and concluded that an outside expert needed to be retained to provide an evaluation of the system and existing rates and charges.  William Goetz of TST Infrastructure, LLC (TST) was retained as a consultant

17. During 2001, Respondent’s board of directors formed a committee to study the tap fees.  On January 15, 2002, at the board of directors meeting, the committee members presented to the board the results of its investigation which included the TST preliminary study. The Board also discussed tap fees charged by neighboring communities.  The Board then approved a resolution that increased the water and sewer tap fees from $1,750 to $15,000 for each tap for a combined tap fee of $30,000.

18. In December, 2001, Complainant executed a contract to purchase real estate at 8128 Main Street in Louviers.  The property was composed of two residential lots and a house.  After purchasing the property in 2002, Complainant removed the house and applied to Douglas County to change the boundary line of the lots in order to make them the same size.  

19. In 2003, after the boundary change was granted, Complainant applied for a water tap to serve his property.  Respondent, through a board member informed Complainant that the tap fee for water would be $15,000.  Complainant paid $15,000 to Respondent for water and sewer taps.  Respondent informed Complainant that the fee for water and sewer service was $15,000 each.  Complainant protested the fees, since the last tap was issued for $1,750, however, he paid $15,000 to Respondent and he placed $8,000 in escrow.

20. On December 9, 2003, Complainant attended the Board meeting and asked the Board to reconsider the amount of the tap fees.  The Board at its December 15, 2003 meeting adjusted the tap fees to $10,000 each and a sewer assessment fee of $2,500. The Board decided that the fee would be a $20,000 tap fee to a large extent on the fact that Castle Pines North, a relatively new community with a new water and sewer plant, charged a similar amount for the tap fees.  In addition to relying on the neighboring communities tap fees, Board member James Peter Holub testified that at the December 15, 2003 Board meeting that Board member Riber stated that the Board considered the preliminary study, the TST cost estimate on capital needs, the condition of the system, impact of adding new customers, and the overall needs to maintain the system.  (Testimony of witness James Peter Holub, page no. 111 of the hearing transcript)

21. Jason Mumm, an expert in rate design of water and sewer tap fees testified that tap fees should be based on either an equity or incremental cost analysis, which are the accepted methods of determining tap fees. The equity method is based on having a new customer pay an amount comparable to the investment paid by existing ratepayers.  The incremental method is based on a situation where growth in the customer base will require the need for expansion of the system.

22. Louviers is virtually fully developed, requiring no new demand on the water and sewer systems. The new tap to Complainant’s property would not require the need for increased capacity.  Mr. Mumm believes that the incremental method is not appropriate as a basis for setting tap fees in this case.

23. Mr. Mumm testified that setting a tap fee involves a calculation which establishes the asset value of the system and subtracting the liabilities of the system, including debt and contributions, such as impact fees that have been made to the system.  (Page no. 184, hearing transcript)

24. After reviewing documents relating to the tap fees submitted to Mr. Mumm by Complainant, Mr. Mumm provided a written opinion of Respondent’s new tap fees. Mr. Mumm in Hearings Exhibit No. 1, section no.12, page 2 stated “Based on our review of the documents provided, we find little evidence suggesting that the Company followed any of the generally accepted practices in the development of its tap fees”.  Mr. Mumm stated that his opinion relied only on the documents submitted by Complainant.  He did not perform an independent investigation.

III. DISCUSSION

A. The Commission’s Jurisdiction and Public Utility Status of Respondent
25. Article XXV of the Colorado Constitution grants to the Colorado Public Utilities Commission the power to regulate public utilities in the State of Colorado.

26. Section 40-1-103(1)(a). C.R.S., defines “public utility” as follows:

The term “public utility”, when used in articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

27. The Colorado Supreme Court has adopted the above statutory test in determining whether or not an entity is a public utility subject to the jurisdiction of the Commission.  Board of County Commissioners v. Denver Board of Water Commissioners, 718 P. 2d 235 (Colo. 1986);  Powell v. Colorado P.U.C., 956 P.2d 608, 614 (Colo. 1998).

28. Public utility status is a mixed question of law and fact.  Durango West Metropolitan District No. 1 v. Lake Durango Water Company, Inc., Decision No. R96-631 (Colo. P.U.C., June 25, 1966).

29. The evidence of record establishes, and it is found, that Respondent is a public utility under the statutory test of § 40-1-103(1)(a), C.R.S., as interpreted by the Colorado Supreme Court in the Board of County Commissioners case, supra.  As a public utility, this Commission has jurisdiction to regulate Respondent, and to require that Respondent conform to the public utilities law of Colorado.

30. The evidence establishes that Respondent is a water corporation formed and operating for the purposes of supplying the public with water and sewer service for domestic and public use within its service territory.

31. The evidence of record further establishes that Respondent is the only supplier of domestic water and sewer to the public within the community of Louviers, its service territory.  The record also establishes that Respondent has never refused service to anyone willing to pay its rates and charges.

B. Respondent’s Water and Sewer Tap Charges

32. All rates and charges of a public utility must be just and reasonable.  Section 40-3-101(1), C.R.S., states:

All charges made, demanded or received by any public utility for any rate, fare, product, or commodity furnished or to be furnished or any service rendered or to be rendered shall be just and reasonable.  Every unjust or unreasonable charge made, demanded, or received for such rate, fare, product or commodity, or service is prohibited and declared unlawful…. 

33. Tap fees and other public utility charges must be established taking into account the costs of providing utility service and a new customer’s demand on the system.  Krupp v. Breckenridge Sanitation District, 19 P. 3d. 687, 693-694 (Colo. 2001).  In determining just and reasonable rates and charges, the Commission must balance the interests of the ratepayer and the public utility. Colorado Municipal League v. PUC, 687 P.2d 416, 419 (Colo. 1984).

34. The evidence of record establishes that the Respondent’s tap fees are not just and reasonable.  The evidence establishes that the tap fees were established based on the fees charged by surrounding utilities and specifically on the tap fees charged by Castle Pines North.  The Castle Pines North facility and the Louviers system are not at all comparable, the Castle Pines North system being a relatively new facility, and the Louviers system being an old system in need of substantial updating, requiring considerable investment.

35. Establishing an impact fee, or one time charge such as tap fees by setting the fee similar to neighboring utilities is not a proper, industry recognized method of setting the fee.  The record lacks any study by Respondent to determine costs of service and the impact of adding new customers. 

36. Complainant’s expert witness, Jason Mumm testified that Respondent’s tap fee is not reasonably related to the cost of providing the service, and that Respondent did not follow any generally accepted practices in establishing the fees.  He is of the opinion that the tap fees lack a rational basis. 

37. The evidence establishes, and it is found that since the tap fees were determined without a relationship to costs of service, the charge is arbitrary, unjust and unreasonable, and should not be allowed to stand. 

38. The Complainant has the burden of proof in this case.  4 Code of Colorado Regulations 723-1-1500.  Complainant must establish by a preponderance of evidence that Respondent’s tap fees are unjust and unreasonable.  Complainant has met its burden on this issue.  Complainant’s expert witness testified that basing tap fees by comparing tap fees of neighboring water companies can never be a legitimate basis to set tap fees.  He also testified that Respondent’s tap fees were not based on a cost of service study. The record is devoid of any evidence that the tap fees are in anyway related to the cost of serving new customers.  The tap fees established by Respondent appear to be arbitrary and not based on any accepted or reasonable basis.  Therefore, it is found and concluded that Respondent’s tap fees are unjust and unreasonable.  Accordingly, the tap fees assessed to Complainant are void and invalid.  Respondent will be ordered to refund the amount paid by Complainant to Respondent for tap fees.  After legal operating rates and tap fees are approved by the Commission as a result of a rate proceeding, Respondent may assess Complainant proper tap fees.

39. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. Respondent Louviers Mutual Service Company is declared to be a public utility subject to the jurisdiction and regulation of the Colorado Public Utilities Commission.

2. The existing tap fees for Louviers Mutual Service Company for water and sewer service are unjust, unreasonable, and therefore void.  Respondent shall refund tap fees paid by Complainant Thomas Barenberg within 60 days of the effective date of this Decision.

3. Louviers Mutual Service Company shall come into full compliance with the provisions of § 40-3-103, C.R.S., and 4 Code of Colorado Regulations (CCR) 723-5, and comply with all other statutes and rules pertaining to water public utilities, including, but not limited to an application for simplified regulatory treatment under the provisions of 4 CCR 723-5-5112.

4. In support of his request for attorney fees and costs, Complainant, Thomas Barenberg shall file affidavits, documentation of attorney fees and costs, and a motion for an award of attorney fees and costs. Respondent will have 14 days from the date of filing the motion pursuant to the Commissions Rules of Practice and Procedure to file a responsive pleading.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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