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I. statement, findings, and conclusion  
1. On October 31, 2005, Qwest Corporation (Qwest) filed a Report of Adoption in which it informed the Commission that Qwest and Pac-West Telecomm, Inc. (Pac-West), had entered into an Interconnection Agreement (ICA) as a result of Pac-West's adopting the interconnection agreement between Qwest and Intelicom, LLC, which interconnection agreement the Commission had previously approved.  By Decision No. C05-1420, the Commission approved the Report of Adoption.
  

On July 18, 2006, Pac-West filed a Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA (Pac-West Petition).  In that filing, Pac-West stated that the parties have a dispute concerning revision to the ICA language which is necessary appropriately 

2. to reflect the ruling of the Federal Communications Commission (FCC) in Petition of Core Communications, Inc. for Forbearance under 47 U.S.C. § 160(c) from Application of the ISP Remand Order, Order, WC Docket No. 03-171, FCC 04-241, 19 FCC Rcd. 20179 (rel. Oct. 18, 2004) (Core Communications Order).  Pac-West asked the Commission to resolve the dispute.  

3. Pursuant to Decision No. R06-1032-I, Qwest filed its Response to the Petition on September 20, 2006.  

4. The parties in this proceeding are Pac-West and Qwest.  

5. By Decision No. R06-1032-I, the Administrative Law Judge (ALJ) determined, inter alia, that the Pac-West Petition is a petition for a declaratory order which was filed in the correct docket.  
6. Qwest subsequently filed a Combined Petition for Declaratory Order, Motion to Exercise Right under the [ICA] to Rebut ISP-Bound Traffic Presumption, and Motion for Stay.
  Pac-West filed its Response to the filing.  By Decision No. R07-0144-I, the ALJ denied the Qwest Petition; determined that the Qwest Motion to Exercise Right would be heard in this docket; and denied the Motion for Stay.  The ALJ determined that the Pac-West Petition would be heard first and that the Qwest Motion to Exercise Right would be heard second.  

By Decision No. R07-0180-I, the ALJ established a procedural schedule and hearing dates for the Pac-West Petition.
  By that same Order, the ALJ established a procedural 

7. schedule and hearing dates for the Qwest Motion to Exercise Right.  This decision will vacate the hearing dates for the Qwest Motion to Exercise Right and will vacate the reminder of the procedural schedule.  
8. Pac-West filed the direct testimony of and the rebuttal testimony of Robert Munoz, and Qwest filed the answer testimony of Larry B. Brotherson.  These testimonies address the Pac-West Petition.  
9. On August 28, 2007, William C. Harrelson, Esquire, filed a Verified Motion Requesting Pro Hac Vice Admission.  This motion will be held in abeyance pending Mr. Harrelson's informing the Commission whether, in light of this Decision, he wishes his motion to be considered.
  
10. On August 31, 2007, Qwest and Pac-West filed a Stipulation and Joint Motion to Dismiss Petition, Withdraw Motion, Vacate Procedural Schedule, and Waive Response Time (Joint Motion).  The Stipulation is incorporated in the Joint Motion.  
11. With respect to the Joint Motion to Dismiss the Pac-West Petition, the parties state that they have agreed to language to amend their ICA to address the Core Communications Order.
  The parties represent that they will submit the negotiated language to the Commission pursuant to Rule 4 Code of Colorado Regulations 723-2-25 (rule governing submission for Commission approval of a negotiated ICA amendment).  As the parties have negotiated ICA language which resolves the dispute, the Joint Motion to Dismiss the Pac-West Petition states good cause and will be granted.  
12. The parties ask that the Commission admit the prefiled testimony of Messrs. Munoz and Brotherson into the record in this docket.  This request is reasonable and will be granted.  The filed testimonies will be admitted into the record.  
13. With respect to the Joint Motion to Withdraw the Qwest Motion to Exercise Right, the parties ask that the Commission permit Qwest to withdraw, without prejudice, that motion.  This request states good cause and will be granted.  The Qwest Motion to Exercise Right will be withdrawn without prejudice.  

14. If the Commission permits Qwest to withdraw its Motion to Exercise Right, then the parties request that the remainder of the procedural schedule and the scheduled hearing dates be vacated.  As the Qwest Motion to Exercise Right is now withdrawn, the Joint Motion to Vacate Procedural Schedule states good cause and will be granted.  
15. The parties further stipulate that they  
expressly reserve all rights they may have with respect to all matters not directly addressed by [the] stipulation including, without limitation, disputes, if any, arising out of or related to the rate at which ISP-bound traffic is compensated under the parties' interconnection agreement.  
Joint Motion at ¶ 7.  For the reasons discussed and with the stated reservation of rights, the Stipulation will be approved.  

16. Finally, the parties ask that the Commission waive response time to the Joint Motion.  As both parties seek the relief requested in the Joint Motion, no party will be prejudiced if the Joint Motion is granted.  Response time to the Joint Motion will be waived.  
17. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER
A. The Commission Orders That:
1. The Stipulation filed on August 31, 2007 is approved.  

2. Joint Motion to Dismiss Petition is granted.  

3. The Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA filed by Pac-West Telecomm, Inc., is dismissed with the understanding that negotiated language amending the Interconnection Agreement between Qwest Corporation and Pac-West Telecomm, Inc., will be submitted for Commission approval as set forth in the approved Stipulation.  
4. Joint Motion to Withdraw Motion is granted.  

5. The Motion to Exercise Right under the Agreement for Terms and Conditions for Interconnection, Unbundled Network Elements, Ancillary Services, and Resale of Telecommunications Services to Rebut ISP-Bound Traffic Presumption filed by Qwest Corporation is withdrawn without prejudice.  

6. Joint Motion to Vacate Procedural Schedule is granted.  

7. The hearing in this matter scheduled for January 29 through 31, 2008 is vacated.  

8. The procedural schedule established in Decision No. R07-0144-I is vacated.  

9. The direct testimony of Mr. Robert Munoz, which was filed on May 1, 2007, is admitted into the record in this docket.  

10. The answer testimony of Mr. Larry B. Brotherson, which was filed on June 8, 2007, is admitted into the record in this docket.  
11. The rebuttal testimony of Mr. Robert Munoz, which was filed on July 24, 2007, is admitted into the record in this docket.  

12. The Joint Motion to Waive Response Time is granted.  

13. Response time to the Joint Motion to Dismiss Petition, Withdraw Motion, Vacate Procedural Schedule, and Waive Response Time is waived.  
14. The Verified Motion Requesting Pro Hac Vice Admission filed by William C. Harrelson, Esquire, is held in abeyance pending Mr. Harrelson's informing the Commission whether he wishes this motion to be considered.  This may be done by letter or by formal filing, at Mr. Harrelson's option.  
15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

16. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

17. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The Qwest and Pac-West ICA was amended subsequently.  See filing made pursuant to Rule 4 Code of Colorado Regulations 723-2-2533, dated April 12, 2006.  


�  The Petition for Declaratory Order is referred to as the Qwest Petition.  The Motion to Exercise Right under the [ICA] to Rebut ISP-Bound Traffic Presumption is referred to as the Qwest Motion to Exercise Right.  The Motion for Stay is referred to as the Motion for Stay.  


�  The procedural schedule was modified by Decision No. R07-0716-I, and the hearing date was vacated by Decision No. R07-0745-I.  


�  Mr. Harrelson may inform the Commission by letter, if he so chooses.  


�  The language is appended to the Joint Motion as Exhibit A.  
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