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I. STATEMENT
1. On June 13, 2006, the Applicant, City of Grand Junction (the City or Grand Junction), filed an application requesting authority to construct a new grade separated overpass at 25 Road, New National Inventory No. 924145P, remove the at-grade crossing at 24 ¾ Road, National Inventory No. 253781H, with Union Pacific Railroad Company (UPRR), and requesting allocation of costs of the theoretical grade-separated structure be shared 50-50 between Grand Junction and UPRR.   This application commenced Docket No. 06A-352R.

2. On June 15, 2006, the Commission gave public notice of the application filed in Docket No. 06A-352R.  See Notice of Application Filed.  In that notice, the Commission established a 30-day intervention period and a procedural schedule in this proceeding.  

3. On July 12, 2006, UPRR filed its intervention of right.  Grand Junction and UPRR are the only parties to Docket No. 06A-352R.  

4. The Commission applied traffic projections at the proposed crossing and found that: “Union Pacific currently operates an average of 16 train movements each day at a speed of approximately 25 MPH with no current projections for an increased number of train movements through the proposed crossing.  The anticipated average daily traffic volume on 25 Road when opened in 2008 is projected at 15,310 vehicles per day (VPD) with projected growth to 28,480 VPD by 2030.”  Decision No. C06-0874, Exhibit 23.

5. By Decision No. C06-0874, the Commission bifurcated the issues in the docket, granted that portion of the Application with respect to the construction of the grade separation and closure of the at-grade crossing; referred issues regarding the project costs to be apportioned, theoretical structure costs, construction and maintenance responsibilities, any issues that may arise between Grand Junction and UPRR during negotiation of the Construction and Maintenance Agreement; and the filing of the signed Construction and Maintenance agreement to an Administrative Law Judge (ALJ).

6. On July 13, 2006, Grand Junction filed an application requesting authority to construct a new grade separated structure for Riverside Parkway, new National Inventory No. 924144H and Riverside Parkway Ramp A/C, new National Inventory No. 924145P with UPRR; remove the existing at-grade crossing of 4th Avenue with UPRR, National Inventory No. 253435T; and requesting allocation of costs of the theoretical grade-separated structure be shared 50-50 between Grand Junction and UPRR.   This application commenced Docket No. 06A-388R.

7. On July 17, 2006, the Commission gave public notice of the application filed in Docket No. 06A-388R.  See Notice of Application Filed.  In that notice, the Commission established a 30-day intervention period and a procedural schedule in this proceeding.  

8. On August 7, 2006, UPRR filed its intervention of right.  Grand Junction and UPRR are the only parties to Docket No. 06A-388R.  

9. The Commission applied traffic projections at the proposed crossing on opening day and found that: “Union Pacific currently operates an average of 2 train movements each day at a speed of between 20 and 30 miles per hour with no current projections for an increased number of train movements through the proposed crossing.  The anticipated average daily traffic volume on Riverside Parkway when opened in 2008 is projected at 16,675 vehicles per day (VPD) with projected growth to 22,660 VPD by 2030.  Anticipated average daily traffic volumes on Riverside Parkway Ramp A/C when opened in 2008 is 4,825 VPD with projected growth to 8,075 VPD by 2030.”  Decision No. C06-1000, Exhibit 24.

10. By Decision No. C06-1000 in Docket No. 06A-388R, the Commission bifurcated the issues in the docket, granted that portion of the Application with respect to the construction of the grade separation and closure of the at-grade crossing and referred issues regarding the project costs to be apportioned, theoretical structure costs, construction and maintenance responsibilities, any issues that may arise between Grand Junction and UPRR during negotiation of the Construction and Maintenance Agreement, the filing of the signed Construction and Maintenance Agreement, and any necessary National Inventory Number corrections are assigned to an ALJ.

11. By Decision No. R06-1034-I, a prehearing conference was scheduled in Docket No. 06A-388R to schedule a hearing, establish a procedural schedule in this matter, and address any other matters raised by the parties.  By Decision No. R06-1046-I, a prehearing conference was scheduled in Docket No. 06A-352R to schedule a hearing, establish a procedural schedule in this matter, and address any other matters raised by the parties.  At the assigned time and place, the undersigned ALJ simultaneously conducted the prehearing conference for both dockets. All parties were represented and participated.

12. By Decision No. R06-1212-I, Docket Nos. 06A-388R and 06A-352R were consolidated, Docket No. 06A-352R was designated as the primary docket, a procedural schedule was established, and a hearing was scheduled.

13. On November 14, 2006, the Notice of the City of Grand Junction of Waiver of Time Limits in Consolidated Docket Nos. 06A-388R and 06A-352R was filed.  Grand Junction waived the time limits for a Commission decision set forth in § 40-6-109.5, C.R.S.

14. By Decision No. R07-0249-I, UPRR’s Motion to Strike, regarding evidence and witness testimony concerning the appropriateness of a 50-50 allocation, filed on March 9, 2007, was granted in part.  The ALJ generally agreed with Grand Junction’s construction of Rule 7207. Upon demonstration that the criteria of Rule 7206 are met, the Commission may allocate the costs of right-of-way acquisition, engineering, and construction of the minimum project that separates a reasonably adequate road-way facility from a reasonably adequate railroad facility.  If the Commission does so allocate, 50 percent shall be borne by the railroad and 50 percent shall be borne by the State, County, Municipality, or public authority in interest, unless the Commission imposes a different allocation based upon evidence of benefit and need.  Because Grand Junction requested a 50-50 allocation, their prima facie case does not necessarily need to address more than the criteria of Rule 7206.  Rather, UPRR opposed the 50-50 allocation and offered evidence of benefit and need to support a different allocation.  Therefore, Grand Junction was allowed to introduce evidence at hearing to rebut UPRR’s evidence regarding an appropriate allocation.  Evidence regarding prior settlements were held inadmissible to prove liability for or invalidity of the claim or its amount in this docket.  

At the assigned time and place, the matter was called for hearing.  During the course of the hearing, testimony was received from James L. Shanks, Paul F. Brown, Jaymond W. Brasher on behalf of Grand Junction and Susan Grabler, Rebecca Davidson, Stephen A. Holt, and Lyle DeVries, on behalf of UPRR.  Hearing Exhibits 1 through 8, 10 through 51, and 53 through 67 were identified, offered, and admitted into evidence.  Exhibit 9 was identified and offered, but not admitted (the document was superseded by administrative notice taken of Exhibit 18).  Exhibit 52 was withdrawn.

15. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. LEGAL STANDARDS AND REQUIREMENTS
16.  The Commission has jurisdiction over the manner in which railroad tracks and public highways shall cross.  Exhibit 62, C.R.S. § 40-4-106(2)(a). The Commission is directed to exercise its jurisdiction to the “end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Exhibit 62, C.R.S. § 40-4-106(2)(a).  In furtherance of this policy objective, the Commission may order that a railroad corporation and public authority share in the costs of a grade separation within the scope provided by law.  Exhibit 62, C.R.S. § 40-4-106(3).  In determining cost allocation for a grade separation between the roadway authority and the railroad, consideration shall be given to the benefits, if any, of the grade separation and the responsibility for need, if any, for such project. Exhibit 62, C.R.S. § 40-4-106(3)(b)(III).  

17. The respective parties shall share the costs “for that portion of the project which separates the grades and constructs the approaches thereto.”  Exhibit 62, C.R.S. S 40-4-106(3)(b)(III).  The Commission is required to consider the costs of right-of-way, construction, and engineering; Exhibit 62, C.R.S. S 40-4-106(3)(b)(III).  To the extent a party causes additional costs beyond that necessary to provide the grade separation, such shall be borne by the responsible party. Exhibit 62, C.R.S. S 40-4-106(3)(b)(III).

18. In Atchison, T. & S. F. R. Co. v. Public Utilities Com., 763 P.2d 1037, 1039-1040 (Colo. 1988), the Supreme Court reviewed the Commission’s first implementation of House Bill (H.B.) No. 1569, codified as subsections (3)(b) and (3)(c) of § 40-4-106, C.R.S.  These subsections were approved June 10, 1983, and made effective July 1, 1983. Ch. 453, § 1, § 40-4-106, 1983 Colo. Sess. Laws 1558, 1558-60.  Although the statute was subsequently amended, codification of H.B. No. 1569 required the Commission to examine the benefits, if any, which accrue from the grade separation project and the responsibility for the need, if any, for a grade separation project.

19. The Supreme Court reviewed the basis of the Commission’s adoption of the "base case method" developed by Staff of the Colorado Public Utilities Commission (Staff) and cost allocation in compliance with § 40-4-106, C.R.S.:

The base case method is a three step process. First, a theoretical model is created to simulate typical traffic patterns. Second, the base case is compared to the actual project. Deviations from the base case are then analyzed ‘on a component basis addressing the question of benefit and responsibility for need.’ Third, costs for each component are allocated among the respective parties based on this comparison of the actual project to the base case.

In this base case, Baier assumed that one public authority desired to build a road that intersected one set of railroad tracks. He stated that the road could be built on ground level or ‘at-grade,’ above grade by means of a viaduct or overpass, or below grade by means of a tunnel or underpass. He then compared the benefits the public authority and the railroad receive from construction of an above grade road to the benefits received from construction of an at-grade railroad crossing. He observed that construction of a grade separation construction project was mutually beneficial to the public authority and the railroad because it eliminated any chance of collisions between trains and road traffic, disruption of train or traffic patterns, release of hazardous materials, and delay of emergency road vehicles. The railroad received additional benefits from construction of an above grade road, said Baier, including eliminating the possibility of damage to switches, tracks and equipment; decreasing the possibility of train delay or derailment; avoiding cost of installing and maintaining at-grade safety devices; and maintaining the railroad's ‘freedom of operation.’
 6 He stated: ‘It is extremely difficult to measure and quantify these benefits [to the railroad and the public authority]. However, the benefits are shared equally.’

Baier then weighed the responsibility that the railroad and the public authority had for the need for construction of a grade separation construction project. He surmised that a grade separation construction project ‘would not be required if either the railroad or the roadway did not occupy the same right of way.’ Accordingly, he concluded that in the base case the railroad and the public authority bore equal responsibility for the need for construction of the project. As a result, he concluded that, under subsection (3)(c)(I), the railroad and the public authority received equal benefit from and bore equal responsibility for removing and replacing the viaduct.

In measuring the benefit under subsection (3)(c)(II) that each railroad derived from construction of the viaduct, Baier divided the viaduct into two components: the eastern component, which crossed the airspace above land owned by Rio Grande; and the western component, which crossed the airspace above tracks owned by Santa Fe and Burlington. He calculated that the cost of constructing the western component of a basic grade separated viaduct was $ 2,288,013.
 Of that amount, Baier recommended that half should be paid by Denver, while the other half should be paid equally by Santa Fe and Burlington, because each railroad owned one track. He placed no weight on the number of trains each railroad operated or to the revenue generated from each track. 

Atchison, T. & S. F. R. Co. v. Public Utilities Com., 763 P.2d 1037, 1040-1041 (Colo. 1988).

20. “The Commission did not gather statistical or other empirical evidence of the benefit that affected railroads and Denver received from construction of the viaduct. Neither subsection (3)(c)(I) nor the principles of administrative law, however, so limits the evidence the Commission may consider. Substantial evidence is all that is required to support a finding of the Commission. See Colorado Mun. League v. Mountain States Tel. & Tel. Co., 759 P.2d 40, 44 (Colo. 1988); City of Montrose v. Public Util. Comm'n, 629 P.2d 619, 622 (Colo. 1981). In this case, substantial evidence of the benefit to the respective parties was present in the form of John Baier's expert testimony. Construing his testimony as expert opinion, we hold that the Commission did not abuse its discretion in concluding that Denver and the affected railroads benefited equally from construction of the viaduct.”  Atchison, T. & S. F. R. Co. v. Public Utilities Com., 763 P.2d 1037, 1043 (Colo. 1988).

21. On April 21, 1986, the Governor of the State of Colorado signed into law Senate Bill 123 (S.B. 123). S.B. 123 eliminated the annual applications procedure previously established by H.B. 1569 and the requirement for equal weighting of benefit and need.  Decision No. C86-1093 at 1.

22. By Decision No. C88-0374, the Commission adopted rules implementing S.B. 123.  In so doing, the Commission found that “the intent of the legislature in adopting S.B.123 is to continue the equal 50-50 cost allocation between the railroad and the public authority in interest, absent evidence which would justify a different allocation. Decision No. C88-0374 at 4.

23. Reviewing the changes in statutory language with the Commission’s findings regarding the legislative intent of the adoption of S.B. 123, it is clear that similar consideration of benefits and costs continues, although weighting between cost and benefits is no longer required to be equal.

24. Notably, in Atchison, T. & S.F.R. Co. v. Public Utilities Com, whether the railroad or the roadway existed first did not affect the analysis.  Further, the fact that an existing viaduct crossing was being replaced did not affect the determination of need and benefit for the proposed crossing.

25. The Commission’s rules provide no guidance as to the estimated life of grade-separation structures over which costs and benefits should be considered.  The evidence presented focused upon traffic scenarios at the time Riverside Parkway opens and 20 years thereafter.
  

26. Both of the existing crossings in Grand Junction clearly exceeded any reasonable life expectancy contemplated when they were originally constructed.  Therefore, at least with respect to the two proposed crossings, the existing crossings will be disregarded in the determination of need and benefits for the proposed crossing.

27. In Docket No. 04R-285R, cost allocation issues were specifically addressed.  This rulemaking was part of a comprehensive effort by the Commission to revise and recodify all of the Commission's current rules.  Ruling on exceptions to a recommended decision, the Commission made clear that the preponderance of evidence would be the standard applicable in grade separation proceedings.  Secondly, it is reiterated that the rule provides the minimum reasonably adequate facility and that any party may demonstrate that the stated criteria in the rule may not be adequate in a particular situation. Decision No. C05-1040 at 3-4.

28. The Commission continued the 50-50 presumptive allocation adopted in a 1988 rulemaking that has been upheld by the Colorado Supreme Court.  Decision No. C05-1040 at 6.  See also Atchison, Topeka and Santa Fe Railway Co. v. PUC, 763 P.2d 1037 (Colo. 1988).  However, it was recognized that the 50-50 presumptive allocation is not the only cost allocation the Commission will consider.  It was stated that the 50-50 presumptive allocation is merely a starting point that provides administrative convenience because the Commission may impose a different allocation if supported by evidence of benefit and need.  Decision No. C05-1040 at 6.  

29. Recently, the Commission evaluated qualitative factors in performing the required analysis of benefit and need.  See, Decision No. C06-1185 at ¶ 21.

30. Applicant requests cost allocation between it and UPRR as authorized in § 40-4-106(3)(a), C.R.S.  After the Applicant meets the prima facie requirements of Commission rules, a 50-50 cost allocation is presumed as to the costs of the minimum project defined in  Rule 7207.  The burden then shifts to any party challenging the presumption to demonstrate substantial evidence of benefit and need to support a different cost allocation.  

31. Rule 7205(b) acknowledges that the Commission will allocate costs based upon preliminary design and construction plans.  The Commission has balanced increased accuracy of estimates and the cost of design and planning to determine that preliminary design and construction plans are required for allocation of costs.

32. Rule 7206, 4 Code of Colorado Regulations (CCR) 723-7 establishes the minimum criteria for grade separation cost allocations.  This rule requires that the following minimum criteria be met:

(a)
For a railroad-highway grade separation application to be considered for cost allocation, the following minimum criteria shall be met:

(I)
Exposure factor,
 actual or projected, shall exceed 75,000 at urban locations and 35,000 at rural locations;

(II)
The roadway shall be a collector, arterial, or freeway with an actual or projected traffic volume of 5,000 ADT or greater for urban locations or 2,500 ADT or greater for rural locations; and

(III)
Any rail lines shall have an actual or projected volume of four train movements per day or greater.

(b)
The Commission may consider other locations for cost allocation, if warranted by unusual conditions or circumstances.

33. Rule 7207 also speaks to the cost allocation issue.

(a)
Upon receipt of an application for a railroad grade-separation project, which application meets the criteria of rule 7206, the Commission may allocate the costs of right-of-way acquisition, engineering, and construction of the minimum project that separates a reasonably adequate road-way facility from a reasonably adequate railroad facility.  The Commission shall impose allocation of costs in the following manner:

(I)
Except as provided in subparagraph (II) of this paragraph, 50 percent of the cost shall be borne by the railroad corporation or corporations and 50 percent of the cost shall be borne by the State, County, Municipality, or public authority in interest.

(II)
Notwithstanding subparagraph (I) of this paragraph, the Commission may impose a different allocation if demonstrated by evidence of benefit and need.  Among other things, the Commission shall consider whether piers or abutments of a roadway overpass hinder the construction of future additional rail lines within the railroad right-of-way and whether the projected life of the overpass structure exceeds the anticipated construction date of the additional rail lines.

(b)
The Commission may determine whether to treat the replacement or realignment of existing grade separations as if there were an at-grade crossing requiring separation.  The Commission may determine whether to treat grade separation of roadways on a new alignment as if there were an existing at-grade crossing requiring separation.

34. The Commission’s rules define a reasonably adequate facility, except as may be otherwise demonstrated, as:

(I) A rural collector roadway that allows for two 12-foot travel lanes with two 5-foot shoulders;

(II) A rural arterial roadway that allows for two 12-foot travel lanes with two 8-foot shoulders and an 8-foot pedestrian-bikeway;

(III) An urban collector roadway that allows for two 12-foot travel lanes with two 10-foot parking lanes and an 8-foot pedestrian-bikeway;

(IV) An urban arterial roadway that allows for four 12-foot travel lanes with an 11-foot median and an 8-foot pedestrian-bikeway on one side;

(V) A single main line track that allows for mainline track, one passing track on 15-foot centers and a 12-foot maintenance road or a 4-foot walkway on one side;

(VI) A double mainline track that allows for two mainline tracks and one passing track on 15-foot centers and a 12-foot maintenance road or a 4-foot walkway on one side; and

(VII) Railroad yards or terminals that allow for currently existing tracks and service facilities.

Rule 7201(i) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7.

35. The Commission’s rules incorporate by reference Chapter 1 (Highway Functions: Systems and Classifications) of the 2001 edition of A Policy on Geometric Design of Highways and Streets, published by the American Association of State Highway and Transportation Officials.  Rule 7202(b), 4 CCR 723-7. (A copy was admitted as Exhibit 8.  This book is also known as the Green Book).

36. Applicant requests a 50-50 cost allocation, 50 percent of the cost to be borne by Applicant and 50 percent to be borne by UPRR.  UPRR contends that the benefit-need analysis justifies allocation of 99 percent of the cost to be borne by Applicant and 1 percent to be borne by UPRR for the 24 ¾ Road Crossing and 97 percent of the cost to be borne by Applicant and 3 percent to be borne by UPRR for the 4th Avenue crossing.

37. The Commission has jurisdiction over this matter.  Decision Nos. C06-0874 and C06-1000.

III. FINDINGS AND ANALYSIS

A. Witnesses

38. James L. Shanks, Program Manager for the Riverside Parkway Project in Grand Junction, Colorado, is employed by the City.  He generally manages all aspects of the $110 million urban arterial project.

39. Paul F. Brown is a Senior Transportation Engineer with the engineering firm of  Carter & Burgess. For the Riverside Parkway project, he has generally been a senior transportation engineer doing the majority of traffic engineering or overseeing the traffic engineering for the project. 

40. Jaymond W. Brasher, is an Associate Principal with the engineering firm of  Carter & Burgess.  He manages the Transportation Design Unit of the firm and is the Consultant Project Manager for the Riverside Parkway project. 

41. Susan Grabler, has been an employee of David Evans & Associates for approximately one month.  For approximately 24 years prior to such employment, she was employed by UPRR as Manager of Industry and Public Projects.  In that role, she managed UPRR projects for cities, states, and counties in her territory.  

42. Rebecca Davidson is a Professional Engineer employed by IB Engineering.  She is also a Professional Traffic Operations Engineer.  

43. Stephen A. Holt is a transportation engineering consultant and a principle in the firm of Felsburg, Holt & Ullevig. 

44. Lyle DeVries is a transportation engineer for Felsburg, Holt, and Ullevig.  He worked with Mr. Holt in preparing Exhibit 53, primarily in the calculation of benefits.

B. Existing At-Grade Crossings

1. 24 3/4 Road Crossing

45. There is an existing at-grade crossing at 24 3/4 Road and the UPRR railroad track in Grand Junction, Colorado.  The crossing at 24 ¾ Road is approximately 22 feet wide with no paved shoulders.  The roadway has two traffic lanes -- one for each direction of travel.  It connects River Road, the industrial corridor, to I-70B, the commercial corridor.  The traffic count in the vicinity of 24 ¾ road in 2004 was 1,440 vehicles per day.  Exhibit 55, Appendix A.    

46. The road crosses a mainline, and a siding or passing track. On average, approximately seven train crossings occur each day consisting of two Amtrak trains and mostly manifest-type trains.  The timetable speed is 50 miles per hour (MPH).

47. The crossing has gates, flashing lights, and bells on both sides of the track.  There have been no collisions at this crossing within the past five years. The Federal Railroad Administration database records two earlier incidents in 1987 and 1999.  Exhibit 50.

48. When the application was filed, 24 ¾ road was classified as a local commercial street according to Grand Junction’s Traffic Engineering Design Standards, Exhibit 17.  UPRR classifies the roadway as a “rural” collector because of its location and lack of urban appurtenances (including curb and gutter, sidewalk or landscaping, and average daily traffic).  Exhibit 53 at 2.  However, Mr. Holt stated that the crossing is “definitely an urban area type.”  Transcript Vol 2. at 170.  Also, UPRR acknowledged the classification of Urban Local in Exhibit 51.  The Centroid Connector was used for modeling purposes because there are no rural types available in the particular modeling software.

49. The crossing, both in 2004 and in 2009 projections does not meet the Commission’s minimum grade separation criteria for cost allocation consideration because the roadway is in an urban location and does not have an actual or projected traffic volume of 5,000 ADT.  The resulting exposure factor is also less than the stated criteria. 

50. UPRR accepts the 2009 daily traffic numbers at 2,155 and 3,920 just prior to the opening of the facility. However, for 2030, UPRR projects average daily traffic of 11,772 at the current crossing.  See Exhibit 53 at 7.

2. 4th Avenue Crossing

51. There is also an existing at-grade crossing at 4th Avenue and the Union Pacific Railroad North Fork Branch in Grand Junction, Colorado.  The crossing is approximately 20 feet wide with no paved shoulders.  It is adjacent to the intersection of two roads (4th Street and 4th Avenue), forming a “Y” on the east side. The existing crossing at 4th Avenue has two traffic lanes on the west side of the track and over a single track.  Four lanes of traffic are on the east side (two on 4th Street and two on 4th Avenue).  See Exhibit 46.  The crossing is underneath one of the new proposed bridges.  The traffic count in the vicinity of 4th Avenue in 2004 was 3,265 vehicles per day.  Exhibit 55, Appendix A.  Most development along the surrounding portion of the main stem of the railroad is primarily industrial in nature.

52. On average, approximately ten train crossings occur each day.  They are primarily coal trains operating at a 35 MPH maximum timetable speed.

53. The crossing has flashing lights and bells.  The lights have multiple heads to address the skewed parallel approaches to the singular crossing.  Exhibit 46.  There have been no accidents within the past five years and the Federal Railroad Administration database indicates no accidents at the crossing.

54. When the application was filed, 4th Avenue was classified as a local commercial street according to Grand Junction’s Traffic Engineering Design Standards, Exhibit 17.  UPRR classifies the roadway as a “rural” collector because of its location, lack of urban appurtenances (including curb and gutter, sidewalk or landscaping), and average daily traffic.  Exhibit 53 at 2.  However, Mr. Holt acknowledged that the crossing is an urban area type.  Transcript Vol 2. at 171.  The Centroid Connector was used for modeling purposes because there are no rural types available in the particular modeling software. 

55. The crossing, both in 2004 and in 2009 projections does not meet the Commission’s minimum grade separation criteria for cost allocation consideration because the roadway is in an urban location and does not have an actual or projected traffic volume of 5,000 ADT.  The resulting exposure factor is also less than the stated criteria. 

56. UPRR accepts the 2009 daily traffic numbers at 2,155 and 3,920 just prior to the opening of the facility at about the same time. However, for 2030, UPRR projects 8,470 at the current crossing. See Exhibit 53 at 7.

C. Riverside Parkway

57. The purpose of the Riverside Parkway arterial is to increase mobility and reduce congestion along I-70B. Currently, the I-70B corridor through the lower downtown area is quite congested and future growth in the area is anticipated. The portion of the I-70B corridor in the area of the proposed grade separations is primarily commercial.  The south side of Riverside Parkway is mostly industrial.  Grand Junction conducted traffic studies in the area and found a need for the urban arterial street to provide access to the area.  Little, if any, evidence was offered as to the derivation of the precise routing of the parkway, efforts to minimize the size of the actual structure necessary to cross the railroad, or consideration of alternatives to crossing UPRR rail. 

58. Riverside Parkway will extend from 24 Road and Redlands Parkway, south and east to Colorado 340 (also known as Broadway), then south and east to U.S. 50 Highway (also known as 5th Street in portions of Grand Junction), then east and north to 29 Road. The total length is approximately 6.5 miles. See Exhibit 3.  The Parkway makes up the southern route of a loop around Grand Junction that generally includes 24 Road on the west, Interstate Highway 70 (I-70) on the north, and 29 Road on the east. Riverside Parkway will link I-70, 24 Road, Colorado 340, 25 Road, U.S. 50 Highway, and 29 Road.

59. As part of Riverside Parkway, Grand Junction proposes construction of two new grade-separated crossings:  at 25 Road over the UPRR railroad track in Grand Junction, Colorado (approximately ¼ mile from the existing crossing) and at Riverside Parkway and Riverside Parkway Ramp A/C over the Union Pacific Railroad North Fork Branch, in Grand Junction, Colorado (near the crossing at 4th Avenue and UPRR).  See Exhibits 5 and 6, respectively.  UPRR classifies Riverside Parkway as an urban arterial roadway.  Exhibit 53 and Exhibit 51.

60. Grand Junction seeks to remove the existing crossings because they will be redundant and unnecessary after completion of the Riverside Parkway.

1. 25 Road Grade Separation

61. The alignment of 25 Road basically runs north and south.  Riverside Parkway runs northwest to southeast along the Colorado River.  Page 1 of Exhibit 4 depicts the proposed grade-separated crossing.  The new bridge on Riverside Parkway is shown in yellow crossing the UPRR track.

62. The opening day volume for the proposed 25 Road facility is approximately 15,300.  Exhibit 21.  UPRR reports seven trains per day utilizing the existing crossing.  Id.  The Exposure Factor for this crossing exceeds 75,000, the greatest minimum criteria within the rule.  

63. A summary of the properties acquired for both the 25 Road rail crossing, as well as the actual costs incurred, are shown in Exhibit 15.  All of the properties were acquired by use of HC Peck and Associates, a professional land acquisition firm that specialized in this work.  In many instances the property acquired was an existing residence or commercial or industrial building.   The City purchased the real estate, paid for the relocation of the residence or business, paid a residential supplement in accordance with the Uniform Act, and paid for the re-establishment of the business being displaced.  The right of way cost within the footprint of the minimum project supported by Grand Junction was included in the cost information prepared by Carter & Burgess.

64. Grand Junction requests the Commission to apportion the cost of the estimated theoretical cost of the reasonably adequate facility developed by the City (through its consultants Carter & Burgess) on a 50-50 basis. Exhibit 5.

2. 4th Avenue Grade Separation

65. This new highway interchange at U.S. Highway 50 and Riverside Parkway, approved by the Colorado Department of Transportation (CDOT), utilizes a “folded diamond interchange” to accommodate all traffic movements. The North Fork branch parallels U.S. Highway 50 and follows the Gunnison River south out of Grand Junction.  Page 3 of Exhibit 4 depicts the proposed grade-separated crossing.  New bridges are shown in yellow crossing on the main stem of Riverside Parkway across the UPRR tracks as well as a southbound ramp for traffic heading south. 

66. The opening day volume for the proposed facility is approximately 16,675.  Exhibit 21.  UPRR reports eight to ten trains per day utilizing the existing crossing.  Id.  The Exposure Factor for this crossing exceeds 75,000, the greatest minimum criteria within the rule.

67. A summary of the properties acquired for the 4th Avenue rail crossing, as well as the actual costs incurred, are shown in Exhibit 16.  All of the properties were acquired in the same manner as for 25 Road, described above. The right-of-way cost within the footprint of the minimum project supported by Grand Junction was included in the cost information prepared by Carter & Burgess, except for land already owned by the City.

68. Grand Junction requests the Commission to apportion the cost of the estimated theoretical cost of the reasonably adequate facility developed by the City (through its consultants Carter & Burgess) on a 50-50 basis. Exhibit 6.

D. Theoretical Structures

1. Grand Junction Theoretical Structures

69. Mr. Brasher described the reasonably adequate facility designed for the City to "meet the general concept of providing a reasonable minimum grade separated crossing that would be safe and adequate to accommodate the classification of the roadway over the railroad track."  Exhibit 31 at 5.

70. Applying Rule 7201(i), Mr. Brasher looked at the functional classification of the proposed roadway grade separation at the proposed roadway separation crossings, which both are functionally classified as urban arterials. He then determined that the urban arterial roadway was appropriate in these circumstances and found the reasonably adequate facility to consist of four 12-foot travel lanes, an 11-foot median, and an 8-foot pedestrian bikeway.

71. Rules 7320 through 7328 were then applied to determine the minimum allowable design standards for railroad facilities.

72. The design was also modified to meet the Guidelines for Design of Highway Separation Structures Over Railroad (Overhead Grade Separation), prepared by the Office of the Chief Engineer for the UPRR (i.e. clearances greater than provided in Commission rules to meet UPRR specifications). Exhibit 34.

73. The Commission’s rules do not define “rural” or “urban” as the term is used in Rule 7201(i).

74. The Green Book defines rural areas as those areas that are outside of an urban area.  Exhibit 8 at 8.  An urban area is within the boundary set by responsible state and local officials having a population of 5,000 people or more, based upon § 101 of Title 23 of U.S. Code.  Id.  Administrative notice was taken of § 101 of Title 23 of U.S. Code as Exhibit 18.

75. Grand Junction has a population greater than 5,000 and is part of the Grand Junction MSA.   The Grand Junction MSA has a population of approximately 130,000 according to the 2005 population estimate.  The proposed crossings are within Grand Junction and the Grand Junction MSA.  Exhibit 10.

76. The definitions of “arterial” and “collector” are incorporated from the Green Book.  Rule 7201(b) and (c).  The Green Book discusses an urban principal arterial system.  An urban principal arterial system “serves the major centers of activity of urbanized areas, the highest traffic volume corridors, and the longest trip desires and carries a high proportion of the total urban area travel even though it constitutes a relatively small percentage of the total roadway network. The system should be integrated both internally and between major rural connections.”  Exhibit 8, pages 10-11.  

77. Rural cross-sections can be defined within urban areas.  Grand Junction’s Traffic Engineering Design Standard includes a rural cross-section for a road within its urban classification.  Exhibit 17.  

78. Grand Junction contends that the proposed crossings at issue are urban crossings.  The roadway traversing the crossings is functionally classified by the City of Grand Junction as a major arterial in the city functional classification system. It provides for longer trips (trips between 24 Road and 29 Road) and connectivity between other major arterial roads and highways (U.S. 50 Highway, Colorado 340, 29 Road, 24 Road, Redlands Parkway, 25 Road).  

79. Where Riverside Parkway interacts with CDOT facilities, CDOT's design standards were incorporated.  CDOT specifies a minimum vertical clearance of 23-1/2 foot for a roadway separation of railroad tracks. 

80. Riverside Parkway will carry a high proportion of the total urban area travel even though it constitutes a relatively small percentage of the total roadway network.  On opening day the average daily traffic on Riverside Parkway is projected to be close to 17,000 vehicles per day.

81. The Green Book includes a schematic illustration of a portion of a suburban street network.  Exhibit 8, at 6.  The proposed Riverside Parkway is most similar to the arterial street described in the schematic. 

82. Mr. Brasher further contends that a reasonable facility must have a reasonable expectation of UPRR approval.   Grand Junction’s goal was to design a reasonably adequate facility for a grade separation that could, in fact, be approved (by all required) and constructed.

83. Surrounding roadways were not considered in the proposed reasonably adequate facility.  The skew of the crossing for the reasonably adequate facility is the same as the actual facility in the proposed grade separation location.  Similarly, the actual configuration of the railroad tracks at that location was assumed.  

84. Grand Junction’s reasonably adequate facility incorporates or assumes the topography of the existing ground at the site of the proposed structure and the skew to the railroad.  The length is dictated by the vertical alignment, not the horizontal.  In the case of 25 Road, the centerline is being dictated by the Colorado River.  If the structure did not curve, it would end in the river.  Grand Junction contends this is not a reasonably adequate facility because it would not allow a vehicle to travel from a roadway, over the railroad tracks, and then back to a roadway on the ground.

85. Addressing the skew in the proposed design, Mr. Brasher properly points out that if the Commission’s rules mandated the width of the roadway for a reasonably adequate facility crossing perpendicular to a rail, it could also have specified the length of the structure.  By not specifying the length, Grand Junction infers that the Commission does not require a reasonably adequate facility to cross perpendicular to the rail.

86. For the safety of all concerned, Grand Junction included guardrails and bridgerails in the design of a reasonably adequate facility. This causes the bridge to be wider than would otherwise be.  See Exhibits 39 and 40.  AASHTO, among others, requires such railing.  UPRR requires fencing on the railing.  Exhibit 34, Appendix B.

87. Grand Junction proposed the inclusion of bridge rails and curb and gutter in its reasonably adequate facility.  As noted by Mr. Brasher, urban arterials typically are designed with curb and gutter to control the drainage on that facility.  UPRR also requires the road authority to convey drainage away from their property.  See Exhibit 34, Appendix B.

88. Grand Junction included design specifications related to sag and crest vertical curves and approach grades from AASHTO in their reasonably adequate facility.  Grand Junction contends that safety concerns regarding stopping sight distance must be recognized in designing the vertical curves in the reasonably adequate facility.  See Exhibit 41 at 771-773.  Stopping sight distances are directly affected by the speed of travel.  Exhibit 41.

89. Grand Junction included piers or abutments in the design of their reasonably adequate facilities.  Grand Junction proposes open abutment approaches for the reasonably adequate facilities rather than closed abutments.  Part of the analysis leading to the design included consideration of the most economical structure design.  Based upon prior experience, Mr. Brasher has found that closed vertical abutments have a higher cost because of fill requirements and a retaining wall, including wing walls.  He has found that a fill height of about 18 to 20 feet justifies the cost of a vertical abutment.

90. The City of Grand Junction adopted procedures established by CDOT and followed the Uniform Relocation Assistance and Real Property Acquisitions Policy Act of 1970 for the Riverside Parkway Project.  The City published a Right-of-Way Information booklet (Exhibit 11) and a Relocation Assistance Program booklet (Exhibit 12). These booklets were used to explain the Right-of-Way acquisition process and the residential and commercial relocation program process to property owners affected by the project.  All of the properties acquired for the Riverside Parkway project were acquired in accordance with the Uniform Act and in accordance with City policy.    

91. The City decided to use this process for two reasons.  First, although no Federal or State funds are being used in this project, there were several right-of-way parcels that were acquired for the parkway connections to  I-70B, US-50 and C-340.   Secondly, the process was accepted as being transparent and fair to all affected interests.   The Uniform Act is widely used by local and state agencies throughout the state.   Feedback from owners from whom we bought property was that, although they did not want to sell their property, they were dealt with openly and fairly and received fair market value for their property and were fairly compensated for their move.

92. Mr. Brasher used a value of 12 percent of the estimated construction cost as an estimate for construction maintenance.  Construction administration is a cost that the road authority incurs to administer the construction contract. In this case, the City of Grand Junction has a contract with SEMA Construction to build Riverside Parkway.

93. Mr. Brasher believes Ms. Davidson’s 6 percent estimate underestimates the effort required to administer a contract.  Further, he reports that the CDOT business office in Region 3 (where the project is located) uses a budgeting value of 17.11 percent for construction administration of construction cost based upon a historical average of costs spent administering contracts.  Mr. Brasher also reports that the City of Grand Junction typically spends 14 percent to administer construction costs.  

94. Finally, Mr. Brasher has supported use of 12 percent in other situations or estimates of this type.  Based upon the foregoing considerations, he believes 12 percent represents a reasonable and fair estimate.

95. Mr. Brasher also distinguishes inclusion of an allowance for unlisted items as opposed to a contingency.  He contends that a contingency is for things unanticipated whereas his allowance is for anticipated items.  In preparing a preliminary design, all details that need to be accounted for are not available.  His goal in preparing a preliminary design is to account for 20 percent of the items.  He refers to this as the 80-20 rule:  80 percent of the cost for a project is covered under 20 percent of the items.  An allowance is then estimated for 80 percent of the items that only contribute to 20 percent of the cost.  In this case, Mr. Brasher included 10 percent for unlisted items, within a range utilized for other reasonably adequate facilities he has designed in the past.  Illustratively, examples of unlisted items are surfacing for a concrete wall and seeding of slopes.  On cross examination, Mr. Brasher acknowledged that surfacing is an aesthetic item not includable for a theoretical structure.

96. Grand Junction did not calculate the cost of its proposed reasonably adequate facility if it has been designed solely to meet Commission requirements, rather than higher requirements set forth by UPRR and CDOT.  However, a rough estimate would be a lower cost by five to eight percent.

a. 25 Road

97. The cost for the reasonably adequate facility proposed by Grand Junction was calculated based upon the quantities required to construct the reasonably adequate roadway and railroad facilities, including embankment, pavement, curb and gutter, concrete and reinforcing steel. The actual unit costs were received from the low bid contractor.  The competitive bid price was then applied to those quantities.  

98. Based upon the preliminary engineering design of a reasonably adequate facility, Mr. Brasher estimated the cost for the reasonably adequate facility crossing at 25 Road as $10,124,267.53 ($10,145,012.28, Exhibit C to Exhibit 5, less $20,744.75 for structural concrete coating).  Exhibit C to Exhibit 5 and Transcript, April 19, 2007 at 162:21 – 163:3.  

99. Exhibit 35 is the horizontal alignment for the reasonably adequate facility at 25 Road.  Exhibit 37 is the horizontal alignment for the actual facility at the same location. Detailed supporting information is included in Exhibit 5.

100. Exhibit 39 compares various components of the reasonably adequate facility to the actual facility.

101. The alignment of Grand Junction’s reasonably adequate facility follows the centerline of the actual facility.  The difference between the designed 133 feet, 1 inch structure, and the 63 feet minimum width clearance approximates the amount of bridge necessary to accommodate the skew to the railroad.  Exhibit 5 at page PUC05. The skew also requires the width of the structure to be approximately 1.8 times wider than if the road crossed the railroad at a 90 degree angle.

102. The proposed 2117 foot reasonably adequate facility structure would be approximately 1228 feet if the AASHTO standards for sight distances were not incorporated in the design.  See red versus black structure in Exhibit 48.

103. Regarding right-of-way costs, Exhibit 42 is a tabulation of the parcels that were affected by the reasonably adequate facility. The first page specifies the area from those properties required for the reasonably adequate facility.  The second page is a map depicting the entirety of those parcels affected.  The footprint of the reasonably adequate facility is depicted with a broken line with dots. The total cost of the right of way necessary for the reasonably adequate facility is $1,757,573.57, excluding property owned by Grand Junction.

b. 4th Avenue

104. The cost for the reasonably adequate facility proposed by Grand Junction was calculated based upon the quantities required to construct the reasonably adequate roadway and railroad facilities, including embankment, pavement, curb and gutter, concrete and reinforcing steel. The actual unit costs were received from the low bid contractor.  The competitive bid price was then applied to those quantities.  

105. Based upon the preliminary engineering design of a theoretical structure, Mr. Brasher estimated the cost for the for the theoretical structure crossing near U.S. Highway 50 as $7,210,747.45 ($7,217,946.20, Exhibit C to Exhibit 6, less $7,198.75 for structural concrete coating).  Exhibit C to Exhibit 5 and Transcript, April 19, 2007 at 162:21 – 163:3.

106. Exhibit 36 is the horizontal alignment for the theoretical structure at the Riverside Parkway crossing of the North Fork branch of the UPRR.  Exhibit 38 is the horizontal alignment for the actual facility at the same location.  Detailed supporting information is included in Exhibit 6.  Exhibit 40 compares various components of the theoretical structure to the actual facility.

107. The alignment of the theoretical structure follows the centerline of the actual facility.  The difference between the designed 66 feet, 5 inch structure, and the 63 feet minimum width clearance approximates the amount of bridge necessary to accommodate the skew to the railroad.  Exhibit 6 at page PUC05.  The skew also requires the width of the structure to be approximately six inches wider.

108. The proposed 2005 foot theoretical structure would be approximately 1230 feet if the AASHTO standards for sight distances were not incorporated in the design. See red versus black structure in Exhibit 49.

109. Regarding right-of-way costs, Exhibit 43 is a tabulation of the parcels that were affected by the theoretical structure. The first page specifies the area from those properties required for the theoretical structure.  The second page is a map depicting the entirety of those parcels affected.  See also Exhibit 47.  The footprint of the theoretical structure is depicted with a broken line with dots.  The total cost of the right of way necessary for the theoretical structure is $1,731,758.65, excluding property owned by Grand Junction.

2. UPRR Theoretical Structure

110. UPRR proposes construction costs of $1,673,938.12, design and soft costs of $423,048.24, and right of way costs of $424,157.  Thus, the total theoretical cost for each of the two structures is $2,521,143.16. 

111. UPRR relied upon CDOT data for standardized costs because they are consistent and applicable state wide.  Project-specific costs are generally challenged because of past experience with varying bid methods used by contractors.  However, where actual costs were known by Grand Junction, UPRR incorporated those real costs.

112. UPRR contends that a theoretical structure is based upon the classification of the existing roadway.  Ms. Davidson initially noted that the roads at the current crossings are classified as a local commercial roads and that Riverside Parkway is an urban arterial.  There being no local commercial roadway defined in the Commission’s rules, she compared the existing roadway to the classifications in the Commission’s rules.  There is no curb and gutter or sidewalk.  There is only 20 to 22 feet of pavement at the crossing.  Therefore, she concluded the existing crossing was most close to the rural collector.  

113. After determining that existing roadways are rural collectors, a conceptual design of a theoretical structure was prepared incorporating criteria in Rule 7201(i) for that classification.  See Exhibit 53.  

114. UPRR contends the purpose of determining the theoretical structure is to eliminate the conflict of two modes of transportation on the alignment of the existing roadway and railroad crossing, it proposes a theoretical structure based solely upon existing crossings.

115. Ms. Davidson agreed that a reasonably adequate facility should comply with the requirements set forth in the AASHTO book called the Policy on Geometric Design of Highway and Streets, as a general statement.  However, she also testified that sections in AASHTO address things that are not part of a reasonably adequate facility.

116. Exhibit RBD-4 is a compilation by Ms. Grabler of her experiences with Commission staff on grade separation projects where theoretical estimates were used.  It is a list of items typically would either approved as acceptable or denied as part of a theoretical structure.  There is no documentation as to the timing or standards applying these criteria or Commission adoption thereof.  The document was used by engineers and outside consultants to prepare a theoretical structure and estimates because there was no other available information.

117. Ms. Davidson utilized Exhibit RBD-4 to Exhibit 53 to design a proposed theoretical structure based upon the classification of the existing roadway.  UPRR contends that the theoretical costs associated with both grade separations at issue in this matter are the same because it classifies both roadways as a rural collector.

118. She also relied upon her prior experience with Commission staff.  She understood a reasonably adequate facility to be “bare bones basic.”  In designing reasonably adequate facilities before, she has ignored connecting roadways and streams.  Everything is ignored except the structure.

119. UPRR contends that a reasonably adequate facility contemplated by the Commission rules is a conceptual design, as opposed to a preliminary design.  UPRR proposes the theoretical structure designed by Ms. Davidson.  See Exhibit 53.  However, Ms. Davidson acknowledged that a conceptual design would not meet the minimum Commission criteria to be eligible to be approved for cost sharing.

120. Ms. Davidson’s proposed theoretical structure includes a consideration of the unique ground elevations associated with each crossing, but not all other topographical features.  Skew of an existing crossing would also be considered in the design of a theoretical structure for a grade separation of the same crossing.

121. For property owned by Grand Junction, Ms. Davidson included the right of way cost without regard to the prior ownership previously owned by Grand Junction.  She used $4.60 per square foot for right of way costs based upon an appraisal from UPRR.  She understands the figure to be derived from Grand Junction’s acquisition of land owned by the railroad adjacent to the tracks.  The cost would not have included the cost associated with acquiring residences or businesses.  She did not use the actual cost incurred by Grand Junction.

122. Ms. Davidson used a value of 6 percent of the estimated construction cost as an estimate for construction maintenance.  

123. The Commission’s rules do not specifically address flagging.  Railroad flagging consists of a UPRR employee, in this particular case, or a contractor to them, sitting in their vehicle or standing on the project site watching for any train traffic that may be traveling adjacent to the project area. Anyone working within 25 feet of the tracks would need to stop work.

124. Ms. Davidson used 100% of the flagging costs based upon the actual structure because the actual structure determines the flagging necessary.  Mr. Brasher does not challenge the estimated flagging cost.  However, he compares this to other components as an indicator that other allowances are too small.  He notes that her estimate for flagging exceeds her allowance for the City of Grand Junction to inspect the project and administer the construction contract for the entire project.  Mr. Brasher contends the estimate for contract administration is incorrect and unreasonable.  He contends 12 percent is a more reasonable estimate.

125. UPRR included a 10 percent margin for contingencies in its cost estimate to cover unknown matters related to a project.  Reviewing Exhibit RBD-4 to Exhibit 53, only the inclusion of the contingency is shown as denied.  It is common that there will be specific items required that were not fully account for in the preliminary design stage as the project moves to later design stages.

126. UPRR acknowledges the additional five feet of width between two tracks and the additional six inches of vertical clearance that describes the difference between the Commission rules and the railroad regulations would be fully allocated to the railroad.

127. Ms. Davidson does not dispute inclusion of space in a reasonably adequate facility to provide for guardrails.

128. Ms. Davidson does not dispute inclusion of curb and gutter for an urban bridge facility to handle drainage.  There was conflicting testimony as to inclusion on the ramps.

129. UPRR contends the addition of two traffic lanes by increasing from a rural collector versus urban arterial is for the benefit of the roadway and allowing more capacity for them.

3. Discussion of Theoretical Structure

130. Terminology utilized in this proceeding varied and was inconsistent at times (i.e., theoretical structure, reasonably adequate facility).  This decision will apply the terminology of the Commission’s rules considering the context of the evidentiary presentation by the parties.  

131. Rule 7207 sets out the process for determining cost allocation for grade separations.  A reasonably adequate roadway facility is determined.  A reasonably adequate railroad facility is determined.  Then a minimum project is designed to separate the two.  That minimum project is the “theoretical structure for a reasonably adequate facility” referenced in Rules 7205(b)(VII).  Right-of-way acquisition, engineering, and construction costs for that minimum project are then allocated on the basis of need and benefits.  Additional costs are defined and allocated to the cost causer.

132. It must first be determined whether the theoretical structure is designed based upon the existing crossing, or the newly proposed crossing (i.e.  the existing 24 ¾ crossing or the new Riverside Parkway crossing at 25 Road).

133. Grand Junction argues that Commission approval of the two grade separations at issue dictates that applicable costs for the approved separations will be allocated herein.  However, in light of the fact that the Commission did not make findings regarding compliance with Rule 7206, but referred matters of cost allocation, the ALJ will not infer additional findings by the Commission.  Thus approval of the grade separation alone is not determinative of any issue as to the minimum project or cost allocation.

134. Grand Junction argues that a theoretical structure must connect the two roadways that are connected by the actual structure.  Thus, UPRR’s design based upon the existing crossings must be rejected.  Further, Grand Junction argues that topographical features cannot be ignored to the extent that the base of UPRR’s proposed theoretical structure rests in the Colorado River.  Because the actual roadways are not connected by UPRR’s proposed reasonably adequate facility, the purpose of the Commission-approved grade separation is not achieved.

135. UPRR argues that § 40-4-106, C.R.S., dictates that a theoretical structure must be designed based upon separating existing at-grade crossings, rather than at Riverside Parkway.  UPRR argues that the Commission only has jurisdiction to order cost allocation of the existing crossing.  Thus, presumably the grade separation may be based upon that crossing.  Because two existing crossings are being relocated and altered, the issue raised by UPRR need not be addressed further.  As to the theoretical structure, the argument does not affect or limit the altered facility at a new location.

136. While the “base case” methodology adopted by order in 1983 and by rule in 1988 no longer governs, many of the tenets of the current rule were derived from the base case methodology.  Thus, treatment of issues pursuant thereto is at least relevant to the interpretation of the current rules.

137. In Decision No. C84-0158, a proposal by the City of Westminster was discussed where multiple at-grade crossings were affected by approval of a grade separation.  UPRR’s interpretation fails to consider that two of the existing at-grade crossings could have different roadway classifications.  Additionally, UPRR’s rationale fails to consider the Commission’s jurisdiction to not only relocate a crossing, but also to order alterations to a crossing.  

138. The reasonably adequate roadway facility at issue for Riverside Parkway must be based upon the roadway classification of the proposed crossing (an urban arterial roadway), rather than the existing crossings.  This conclusion is consistent with prior Commission decisions and is the only logical result.  See Decision Nos. R06-0479 and C84-0158.

139. If the Commission determined the reasonably adequate roadway facility should be based on the proposed crossings rather than the existing crossings, Ms. Davidson acknowledged that the roadways at the newly proposed crossings should be classified as urban arterials.

140. Grand Junction demonstrated that it is not reasonable to actually construct UPRR’s proposed theoretical structure; however, it is not clear that the structure was ever intended to be built.  It must also be determined whether the Commission’s rules contemplate that the structure be capable of transporting traffic from a roadway over a given rail to a roadway, or a theoretical construct comprising the minimum theoretical project for allocation of cost.  

141. The base case methodology required the reasonably adequate roadway facility in the base case scenario to be functional because the first step in the methodology is to model traffic flow over the facility to simulate typical traffic patterns.  Atchison, T. & S. F. R. Co. v. Public Utilities Com., 763 P.2d 1037, 1039-1040 (Colo. 1988).  This is only feasible if the facility is capable of carrying traffic.

142. It is equally clear that the Commission incorporated the base case methodology in its rules to implement H.B. 1569.  Except for reference to the burden of proof, the definition of a reasonably adequate roadway facility and a reasonably adequate railroad facility has not changed since it was originally adopted in temporary rules in 1987.  See Decision No. C87-1486.  No other decisions have been identified where the Commission applied or interpreted the definition since the decision in Atchison, T. & S. F. R. Co. v. Public Utilities Com., 763 P.2d 1037, 1039-1040 (Colo. 1988). 

143. The endpoints of the proposed structure are defined by the connecting roadways.  Therefore, the reasonably adequate roadway facility must connect the roadways so that flowing traffic may be modeled across that structure.  A theoretical bridge to nowhere, or the middle of a river, does not allow modeling of highway traffic crossing the reasonably adequate roadway facility.  

144. Grand Junction has demonstrated that the reasonably adequate roadway facilities at issue in this case must be designed to function.  Thus, Commission rules will be analyzed upon this basis to determine the minimum project subject to allocation.

145. As noted by Mr. Brasher, if the Commission intended to ignore the skew of the reasonably adequate facilities, then the length of the structure could have been explicitly defined like the width.

146. The Commission rules adopt state-wide standards applicable to grade separation applications.  The extent of assumptions or general references to external rules contemplated by the Commission is unclear.  

147. Many components of the construction of an actual grade-separated structure are beyond the Commission’s expertise and subject to the jurisdiction of other governmental agencies (i.e., establishing the speed limit significantly affects design of the structure for sight distances). Complications abound where multiple external sources conflict in the silence of Commission rules and the Commission has no control of such sources (e.g., roadway classification).  Further, incorporating definitions of unique local jurisdictions does not provide the state-wide standards contemplated in the adoption of Commission rules.

148. It appears that the Commission knowingly adopted the minimum project concept to provide a state-wide standard for capturing and allocating costs within its control that are required to be allocated.  In adopting its rules, specific matters were incorporated by reference.  Thus, the Commission rules provide a stand-alone definition of the minimum project.  

149. The ALJ cannot support broadening the scope of the Commission’s rules through incorporation where the Commission chose not to do so.  While reference to external standards may be reasonable and necessary to apply the Commission’s rules, such references cannot expand the scope of the minimum project.  

150. Commenters suggested that the Commission explicitly define “rural,” “urban,” “collector,” “arterial,” “freeway,” “mainline,” and “major branch” when the cost allocation rules were originally adopted in 1983.  While some definitions were incorporated, others were not.  The Commission found the rules sufficiently detailed and stated the benefits of shorter proceedings with such definitions would be more than outweighed by preclusion of any special conditions not mentioned therein.  The suggestion to explicitly define rural and urban was not adopted.  Decision No. C83-1550 at 4.

151. The Supreme Court has recognized that a term not specifically defined must be given “its ordinary, and generally accepted, meaning…[rather than] resort to unusual and strained definitions to work the denial of a use permitted within the familiar and popular understanding of the words used.”  Jones v. Board of Adjustment, 119 Colo. 420, 428-429 (Colo. 1949). 

152. Merriam-Webster’s Online Dictionary defines “rural” as being “of or relating to the country, country people or life, or agriculture” and “urban” as being “of, relating to, characteristic of, or constituting a city.”
  These definitions are consistent with and support the ordinary meanings of the terms. 

153. In the case at bar, the evidence demonstrates that both of the proposed crossings are within commercial and/or industrial areas within the City of Grand Junction.  Accordingly, an urban cross section will be utilized for the design of the reasonably adequate highway facility.

154. Grand Junction advocates that the reasonably adequate roadway facility be based upon the urban arterial.  Having found that the reasonably adequate roadway facility must be based upon the proposed roadway, rather than the existing crossings, UPRR has admitted that urban arterial is the proper profile of the reasonably adequate roadway facility.

155. In adopting the current rules, the Commission specifically contemplated that any party may demonstrate that the stated criteria for a reasonably adequate facility may not be adequate in a particular situation. Decision No. C05-1040 at 3-4.  

156. Based upon the findings above, the reasonably adequate roadway facility can be modeled to flow traffic, meeting the first component of the base case methodology that has been retained in Commission rules.  As to additional components, parties have argued inclusion or exclusion, but have not meet any burden of proof that the definition of a reasonably adequate facility should be further modified based upon the circumstances presented regarding the two pending crossings.

157. The primary disputed components in the theoretical structures proposed by the parties in this docket are as follows:

a) Distance between railroad tracks

b) Curb and gutter,

c) Skew/alignment

d) Contingency/unlisted items

e) Abutments 

f) Guard rails and bridge rails

g) Grade/sag and crest vertical curves

h) Contract administration

i) Unique ground elevations of siting

j) Flagging 

k) Clearances for reasonably adequate railroad facility

l) Right of way

158. UPRR requires additional track separations in excess of Commission requirements.  The costs caused thereby will be borne by UPRR.

159. Curb and gutter are not addressed within the Commission rules.  Both parties acknowledge external requirements regarding drainage.  UPRR requires the road authority to convey drainage away from their property and does not dispute inclusion of curb and gutter for an urban bridge facility to handle drainage.  The need for drainage for the actual structure has been demonstrated, however, the need for drainage to be included in the theoretical structure has not.  There is inadequate cost information in the record to compare the cost of the curb and gutter to the cost of drainage inlets with piping to divert water off of the bridge structure and away from UPRR property.  Therefore, costs for curb and gutter will be estimated based on the theoretical structure (although they will not be part of the theoretical structure) and be allocated equally.  The marginal cost for drainage caused by increasing the width of UPRR’s railroad facility beyond Commission rules shall be borne by UPRR.  Any excess cost for curb and gutter will be borne by Grand Junction. 

160. Much discussion occurred at hearing as to whether consideration of the skew and alignment of the railroad to the roadway affects the design of the theoretical structure.  Reading the plain language of Rule 7207, the ALJ construes the rule to include the effect of skew in the minimum project.  The rule appears to contemplate the independent objective design of the roadway facility from the railroad facility.  As addressed above, the theoretical structure connects two roadways and functions as a bridge.  The reasonably adequate railroad facility is separately determined.  However, the minimum project requires the integration of the alignment of two reasonably adequate facilities.  Because the minimum project separates the two pre-defined functioning facilities, it necessarily follows that minimum project will require the two facilities to intersect.  Thus, component costs incurred to accommodate a skew and alignment will be included within the cost of the minimum project.  Exhibit 62, C.R.S. S 40-4-106(3)(b)(III).

161. UPRR proposes inclusion of a contingency in the cost of the theoretical structure.  The matter is not specifically addressed in the Commission’s rules.  The ALJ concludes that a contingency will not be incorporated into the cost.  First, the theoretical structure will never be built.  Thus, unanticipated items will never come to pass in construction.  Further, no burden of proof has been met to demonstrate that the cost is reasonably incurred or that the method of calculation is indicative of costs actually incurred.  Grand Junction attempts to distinguish its allowance for unlisted items.  While the testimony is convincing that the line item is for illustrative items addressed, the argument basically incorporates an 80/20 rule of thumb.  Grand Junction failed to meet its burden of proof to show that the rule of thumb is predictive of the outcome.  Rather, a black box is offered and the reasonableness and calculation thereof is speculative and cannot be evaluated.  These items will not be included in the cost estimate for the minimum project.  

162. Regarding open or closed abutments for a theoretical structure, Ms. Davidson properly acknowledged that the Commission would accept the least costly option.  Grand Junction adequately demonstrated that the proposed open abutments are the least costly option in this instance and, as such, will be adopted.

163. Guard rails and bridge rails are not addressed in the Commission’s rules.  Both parties acknowledge external requirements regarding protective fencing and/or railing.  UPRR requires the road authority to protect railroad facilities and personnel.  Based upon these considerations the bridge rail and fencing for an urban bridge facility shall be equally allocated to the parties for the reasonably adequate roadway facility.  The marginal cost associated  with additional bridge rail and fencing to accommodate UPRR’s railroad facility beyond Commission rules shall be borne by UPRR.  Any excess cost for bridge rail or guard rail will be borne by Grand Junction.

164. Be it based upon prior Commission practice, inheritance from the prior base case methodology, or admission of the parties, a 6% grade will be adopted for approaches in the minimum project.  Requirements necessitating sag and crest vertical curves are not addressed in the Commission’s rules.  Substantial testimony was offered regarding AASHTO requirements affecting such items.  In light of the fact that these components of the actual facility are solely required of the roadway authority, the costs associated with such components must be borne by Grand Junction.  The ALJ notes that this particular determination is supported by interpretation of the Commission’s rules to provide for a minimum project within the discretion and control of the Commission.  At hearing it was explained that the speed limit established for Riverside Parkway significantly impacts the cost and design of the actual facility constructed because the speed limit determines sight distance requirements. By confining the minimum project to matters within the control of the Commission, the associated costs are controlled and reviewable.  

165. The parties disagree as to the estimate for contract administration.  Grand Junction demonstrated that twelve percent is a reasonable preliminary estimate for contract administration.

166. Both parties assumed existing ground elevations in the design of their theoretical structures.  Existing ground elevations will be used to design minimum project.

167. UPRR includes a higher cost for flagging that is undisputed by Grand Junction.  Therefore, UPRR’s estimate for flagging costs will be incorporated in the design of the minimum project by admission without a determination on the merits.

168. Commission rules generally require a vertical clearance of 22 feet 6 inches for a reasonably adequate railroad facility and minimum side clearances of 8 feet 6 inches. UPRR requires a vertical clearance of 23 feet.  Grand Junction requires a vertical clearance of 23 feet 6 inches.  Thus, the parties shall equally bare the cost of half of the additional foot in height and Grand Junction shall bare all of the cost associated with the remaining half of the additional foot in height (i.e., 75 percent to Grand Junction and 25 percent to UPRR).

169. Regarding right of way, the actual costs incurred by Grand Junction for the purchase of right of way appears reasonable and will be adopted.  Grand Junction’s cost methodology per square foot based upon actual ownership shall be incorporated as part of the cost of the minimum project.  The fact that Grand Junction previously acquired some land included within the right of way necessary for the minimum project does not change necessity for the land.  Thus, the right of way cost should be equally applied to necessary land without regard to the fact that Grand Junction may already own a portion thereof.  Grand Junction did not offer a cost per square foot for land it had previously acquired into evidence, so the $4.60 per square foot cost developed by UPRR will be used to calculate the costs associated with Grand Junction owned right of way.

170. Surrounding roadways should be ignored for design of the minimum project.

171. There was variation in the unit cost estimate for “Prestressed Concrete I” (i.e., BT54 versus BT72) between the two facilities.  The cost for BT54 was incorporated in the reasonably adequate roadway facilities for both theoretical structures because the theoretical structure for both grade separations is more similar to Grand Junction’s proposed reasonably adequate facility for the grade separation near the intersection of Riverside Parkway and 4th Avenue.

E. Need and Benefit Analysis 

172. UPRR presented a methodology and proposed cost allocation through the Highway-Rail Grade Separation Benefits/Needs Assessment and Cost Allocation Report, Third Edition.  Exhibit 55.  All of the results in the report are based on “without Riverside Parkway” accident prediction results.

1. Need

173. UPRR contends that the relative need for the new crossing should be based upon an analysis of the relative modal time of occupancy in Appendix C to Exhibit 55.  When the gates are down, the facility was treated as a railroad facility exclusively.  When the gates are up, the facility is treated as a highway or roadway facility exclusively. Mr. Holt believes it an appropriate allocation because vehicles have uninterrupted access across the crossing as long as the gates are not down.  By this analysis and position, UPRR admits some need for the crossing, even after it is relocated and altered.

174. Mr. Brown criticizes the reasonableness of the conclusion.  He estimates that anywhere from 70 to 90 percent of the time, the crossing will be unoccupied and it is not fair to allocate all of that time to vehicular traffic.  He suggests it could also be allocated to the railroad, because the crossing is always available to the railroad, or it could be equitably allocated.  He contends that 50-50 is a reasonable allocation of the time the crossing is unoccupied.  Mr. Brown did not thoroughly study vehicular occupancy of the crossing, but roughly estimated that vehicular use similar to UPRR’s calculation of railroad occupancy would yield a conclusion that vehicles occupy the crossing four to six percent of the time.

175. UPRR also addressed need based upon arguments that Grand Junction needs the crossing to improve capacity of the highway system. 

2. Benefits

176. The relative benefit analysis was addressed in terms of cost savings and performance enhancements.  

177. Cost savings to the railroad of reduced accidents was estimated at both of the existing crossings at issue.  Initially, accident predictions for each crossing were derived from GradeDec for the existing crossing locations escalated based upon a travel model using Riverside Parkway traffic volumes, assuming Riverside Parkway was not built (See top half of the first page of Appendix D to Exhibit 53.). Then, a separate calculation estimated a dollar amount of value that was not part of GradeDec.  See Appendix E to Exhibit 55.

178.  “GradeDec.NET is a web-based application that enables the analysis of impacts from grade crossing improvements and supports resource allocation and investment decisions. It allows state and local decision makers to prioritize highway-rail grade crossing investments based upon an array of benefit-cost measures.”  Exhibit 29 at 3.  The Reference Manual provides substantial detail regarding the modeling in the application.  See Exhibit 29.

179. “GradeDec.NET’s analysis of grade crossing improvements is both at the individual grade crossing and at the corridor or regional level.”  Exhibit 29 at 3.  The corridor analysis accounts for impacts on the adjacent highway network and shifts in highway to routes with improved crossings.”  Id. at 4.   

180. GradeDec.NET (GradeDec) is relied upon by traffic engineers for prioritizing projects.  Mr. Brown contends that it may also be utilized to evaluate costs and benefits of an improvement at a corridor level.

181. Generally, GradeDec provides extensive benefit-cost analysis regarding relative benefits and costs for automobile traffic from differing investment decisions.  GradeDec models the interaction of highway and rail traffic.

182. GradeDec incorporates algorithms based on nationwide statistical data from a large number of crossings to predict the expected accident frequency in a crossing given the particulars of the crossing. It also includes data to predict severity of accidents and calculates the probability of either a fatal injury or property damage.  It calculates benefits based upon the associated deemed worth.  GradeDec can calculate the delay with the cars sitting at the crossing waiting for the train to clear, and gives a value of time for that, environmental factors, and costs.  Despite the complexity and scope of data included, Mr. DeVries identified additional potential benefits to highway users that are not captured in GradeDec.

183. The GradeDec model estimates the vehicular costs of each and every one of the accidents that the model is predicting with a different type of severity.  However, railroad costs were derived from an estimated average cost based upon one data point, a verdict awarded against UPRR in one of four adjudicated cases.  GradeDec is not capable of calculating the benefit to the railroad comparable to the benefits to the highway users.

184. Mr. Brown challenges use of 10 years of adjudicated cases to estimate liability savings from grade separation because the small sample size is too small.  Only one case was adjudicated in Colorado within the 10 year period. 


185. Mr. Holt focused upon the existing crossings, rather than the proposed crossings.  He relies, at least in part, upon Rule 7207(b) to justify this focus.  There is a comparison between grade separations and if the existing situation were to remain in place with traffic growing over time.  He analyzed the crossings that exist today (as if Riverside Parkway was not built) to a theoretical structure that would be built at the existing crossings without Riverside Parkway being in existence.  He recommends that the determined theoretical structures' cost be applied by the allocation percentages reflecting the need for and benefits of values associated with the traffic volumes assuming Riverside Parkway is not built.  

186. To estimate railroad performance enhancing savings, Mr. Holt began with GradeDec’s predicted accident data.  He then estimated the associated performance enhancing savings. 

187. While consideration was included as to the typical hours of train delay for fatal accidents and for property damage accidents, the amount of time considered was based solely upon unspecified information provided by UPRR (other than six hours for a fatal accident and three hours for an injury, and one hour for a property damage accident only).

188. While GradeDec provides extensive data regarding vehicular traffic impacts, the railroad benefit-cost portions of the model are less developed.  Grand Junction submits this is because the traffic engineering industry has more research on vehicular safety and collisions and incident delays from the traffic than is available form the railroad community.  For example, GradeDec evaluates the ability of cars to divert to other crossings where no such analysis is available for railroad traffic.

189. The calculation of benefits to the railroad was based on the predicted number of annual accidents from GradeDec multiplied by a UPRR’s probability of an adjudication given the occurrence of an accident, multiplied again by the UPRR’s experienced amount of an adjudication.

190. An at-grade crossing does not allow safe utilization of a crossing by two types of vehicles at the same time (i.e. an automobile and a train).  If an attempt is made to utilize the crossing at the same time, a collision will occur.  Due to the differential in weight, the automobile is likely to be significantly damaged in such a scenario.  Closure of the at-grade crossing practically eliminates the possibility of a collision because two types of vehicles no longer use the crossing.

191. But for grade separation of the crossing at Riverside Parkway, theoretical at-grade crossings at the same location as the proposed crossings would require, at a bare minimum, flashing lights and gates.  Supplemental safety measures may also be required.  Such warning devices would require ongoing maintenance by UPRR.  An at-grade crossing in the same location would heighten safety concerns because of the size of the crossing and the impact of delays upon traffic awaiting passage.  The proximity of one crossing near U.S. Highway 50 causes particular safety concern because it is a high volume, high speed state highway.

192. There are benefits of avoided maintenance of a new at-grade crossing by grade separation.  Under Commission rules, the railroad is charged with the responsibility to maintain at-grade crossing signals.  These signals are avoided by the grade-separated crossing.  The need to maintain a roadway surface across the railroad is also avoided.

193. There are benefits of avoided maintenance by elimination of an at-grade crossing.  Under Commission rules, the railroad is charged with the responsibility to maintain at-grade crossing signals.  These signals are eliminated with the closure of the at-grade crossing.  The need to maintain a roadway surface across the railroad is also eliminated.

194. From an operational perspective, avoidance of impact of an accident is avoided by closure of the at-grade crossing.  A track may not be available for operations during the course of an accident clean up and investigation.  Depending upon the severity of the accident, operations could be affected from one hour to several days.  Correspondingly, availability of the crossing to automobile traffic would be affected.

195. Rule 7207(a)(II) requires an analysis of benefit and need to consider whether piers or abutments of a roadway overpass hinder the construction of future additional rail lines within the railroad right-of-way.  Rule 7207, 4 CCR 723-7.  UPRR’s analysis failed to consider this factor, but they raise no objection of the issue.  Thus, consideration of the issue is considered in the context of any evidence presented.

196. Closure of this crossing is not required for the construction of Riverside Parkway; however, closing of a redundant at-grade crossing will improve safety for all concerned.

3. Allocation

197. After determining an allocation of benefits and an allocation of need, each were weighted evenly in UPRR’ analysis to determine the overall allocation recommended. In summary, UPRR contends that on 24 3/4 Road the railroad percentage is 13.5 percent and on 4th Avenue the railroad's percentage, both of the reasonably adequate facility, is 10.9 percent.

198. UPRR argues that only the incremental cost that it causes to the theoretical structure to cross UPRR right-of-way should be subject to allocation.  Similarly, because UPRR causes no incremental cost impact to the design of the 25 Road grade separation, it argues that no cost should be allocated to the railroad.  Applicant argues that 25 Road is designed to meet roadways and avoid the Colorado River.  Thus, the design would not be affected if the railroad were not present.

199. Mr. Brown contends that the Commission should weigh public safety benefits heavier than the reduction of delay times.

200. Some of the key points affecting safety by creating a grade-separated crossing and closing an at-grade crossing include reduced liability to both train and automobile operators.

201. UPRR views Riverside Parkway as a project by Grand Junction to expand roadway system capacity, rather than a safety project.  The parkway is viewed as a newer, higher functional classification to supplement connectivity, capacity, mobility, and accessibility for some of the more regional movements within the City of Grand Junction. UPRR believes Grand Junction should pay for capacity expansions for highway as it has done in the past for rail.

202. UPRR also notes that funding for theoretical structures, as in this case, is not based on safety projects.  Rather, it is driven by the desire of applicants for cost allocation for grade separation.  Thus, as it stands, UPRR pays statutorily limited amounts of funds to projects effectively controlled by applicants, rather than focusing upon maximum state-wide safety benefits.

203. UPRR also notes safety benefits of closing existing at-grade crossings.  However, it also contends that changing existing traffic patterns to divert traffic to new crossings expands roadway capacity with minimal impact to the railroad.  UPRR contends that it does not benefit from expanded highway capacity that does not reduce existing conflicts and safety concerns.

c. Discussion 

204. Applicant, was not required to show a benefit and need analysis in the application because they were relying on Rule 7207(a)(I).  UPRR introduced a need/benefit analysis as provided in Rule 7207(a)(II).  Applicant may challenge the benefit/need assessment conducted by UPRR to challenge whether there is substantial evidence of a benefit/need analysis other than the 50-50 presumption.

(1) Need

205. While there is initial appeal in the numerical and analytical approach presented by UPRR, it cannot be adopted due to concerns regarding the value of the approach.

206. UPRR initially argues that 100 percent of the cost to increase roadway capacity of the highway system should be allocated to the vehicular side of the cost and benefit analysis.  However, the ALJ is concerned that such a position would incent highway authorities to construct facilities to meet demand for an infinite time horizon rather than the useful life of the structure.  If such an allocation scheme were adopted, the infinite planning horizon would be relevant to the current determination.  The ALJ is of the opinion that the costs and allocation should be determined for the useful life of the theoretical structure.  Modifications to increase the capacity accelerated before the end of the useful life should shift expense toward the highway authority; however, this circumstance is not applicable to the Riverside Parkway.

207. UPRR’s contention is also inconsistent with the underlying analysis of benefits and needs in Atchison, T. & S. F. R. Co. v. Public Utilities Com., 763 P.2d 1037 (Colo. 1988) because the analysis for the proposed crossing is independent of existing crossings.

208. The Applicant is responsible for the need of the grade separation due to urbanization of the area which generates increased traffic and safety concerns and UPRR is responsible for the need since it runs trains at the crossing.

209. UPRR’s modal time of occupancy analysis must be rejected because it has not been shown that time of occupancy (or use) accurately measures or predicts need.  Grand Junction demonstrated that time of occupancy, although a basis for allocation, does not accurately quantify need for the crossing.  A hypothetical was posed where two vehicles are crossing a grade-separated crossing for different purposes: one for necessary monthly medical treatment and one for twice-daily trips to walk a dog in a park.  The only reasonable inference and logical conclusion is that, in absence of any other facts, the need for the crossing to obtain medical treatment is greater than a leisurely walk in the park, yet the crossing is occupied for substantially more time by the person walking their dog than the person needing medical treatment.  The same analogy could be extended to a train carrying the medical supplies for the necessary medical treatment and the car being driven to the park.  

210. An at-grade crossing is physically available to a train 24 hours per day, unless a car is parked on the crossing.  Even then, the car is not entitled to occupy the crossing to the exclusion of the train right of way.  § 42-4-706 C.R.S., Exhibit 61.  An at-grade crossing is available to vehicles only when the crossing is not occupied by a train.  UPRR’s analysis wrongly assumes and allocates all times when the crossing is unoccupied to vehicular traffic.  Additionally, the statutory grant of right of way infers a greater need for the crossing weighs the allocation of costs toward the railroad.

211. UPRR’s analysis failed to convincingly quantify all applicable costs in the evaluation of relative costs and benefits and failed to demonstrate that an allocation should be other than 50-50, based upon need.

(2) Benefits

212. UPRR’s argument that it should only be responsible for an allocation based upon incremental impacts flies in the face of the statutory recognition that costs will be shared “for that portion of the project which separates the grades and constructs the approaches thereto.”  Exhibit 62, C.R.S. S 40-4-106(3)(b)(III).  

213. The various benefits of the proposed grade separations addressed above clearly benefit both parties.  In Atchison, T. & S. F. R. Co. v. Public Utilities Com., 763 P.2d 1037 (Colo. 1988), some benefits of a grade-separated crossing were identified.  See ¶ 20 above.  Although some of the identified applicable benefits were not addressed, precise quantification remains allusive and benefits still benefit both parties.

214. The inequality of data available for UPRR’s benefit comparison is inescapable.  GradeDec is a complex comprehensive model based upon a broad and deep pool of national data.  This is compared with limited UPRR specific data (as opposed to national industry data).  UPRR’s calculation of benefits uses the GradeDec modeled output for predicted accidents.  However, the associated cost of those accidents is not matched with data of a scope comparable to GradeDec.  Rather, it is based upon UPRR adjudicated cases in Colorado over a ten year period.  Also, despite the accepted longer useful life of the proposed structures, the railroad accident data relied upon was for only a ten year period. 

215. Further, limiting UPRR savings solely to adjudicated cases ignores the realities of litigation and artificially deflates UPRR’s benefits from reduced legal and settlement expenses.  Although UPRR points to the public availability of data, it’s usefulness is limited in absence of showing the relationship of publicly available information to the total savings.  The benefit of the straight forward mathematical calculation simply fails to achieve the intended purpose and simply reinforces the principle of garbage in, garbage out.

216. GradeDec includes analysis of vehicle travel time savings, environmental benefits, and vehicle operating cost savings.  Analysis of performance enhancement savings addressed delays associated with predicted accidents.  See Appendix G to Exhibit 55.  Mr. Holt’s analysis assumed UPRR costs per hour of system delays to be $1,660 per hour in 2002; however, he was not aware of how that number was determined. See, Parameters in Calculation of Railroad System Delay Savings due to Grade Separation.  Mr. Brown pointed out that UPRR presented no foundation or basis as to the derivation of such savings, other than general reference to another proceeding.

217. Mr. Holt acknowledged that his analysis included no consideration of the consequences to the railroad of public perception following an accident even though it does not result in an adjudication.  He did not know of any data source to estimate such costs.

218. The nature of the benefit/need analysis does not lend itself to mathematics at this time.  While years of effort and national data have made GradeDec a useful tool for relative comparison.  For relative comparison of two projects, the scope of factors considered consideration is more important that the measurement accuracy of any one aspect equally applied to both projects.  The railroad side of the analysis has no comparable basis for relative comparison.  The ALJ is confident that further consideration would yield numerous factors not accounted for the railroad benefit analysis presented by either party.  One illustrative consideration is that grade separations increase the safety of railroad personnel by eliminating predicted severe accidents.  This direct (but unquantified) benefit was not recognized or factored into railroad benefits.  

219. UPRR properly notes that Riverside Parkway will create additional traffic flows at the new crossings that could never be achieved at the current at-grade crossings without the construction of the Riverside Parkway.  The crossings proposed to be closed have relatively low traffic impacts upon the proposed crossings and have little to do with Grand Junction’s proposal but for proximity to be relocated or altered.  The benefits of the proposed grade separations of Riverside Parkway will dramatically benefit new projected traffic flows design over UPRR’s rail that do not currently cross the railroad.  These considerations demonstrate that the relative benefits increase the responsibility and proportion of cost reasonably allocated to Grand Junction.

220. In terms of relative safety benefits, it is clear that improved safety benefit at the existing crossings is not the driving motivation for Grand Junction’s application.  Although grade-separated crossings on Riverside Parkway will promote public safety, the Commission must exercise its jurisdiction to prevent accidents and promote public safety.  There are limited grade separation funds available for allocation and the underlying purpose for establishment of such funding is the promotion of public safety.  Grand Junction’s proposal would exhaust grade separation funding for approximately four years.  The substantial public safety benefits of Riverside Parkway will substantially improve the safety of the traveling public well beyond closure of the existing at-grade crossings. The overall safety benefits to the highway system over the useful life of the grade separated structure will exceed the overall safety improvements to the railroad.  

IV. CONCLUSIONS
221. “[T]he General Assembly has, beginning with its enactment of the original version of section 40-4-106 in 1913, sought to make the matter of railroad safety at railroad-highway grade crossings a matter of state-wide concern subject to the regulatory control of the PUC.” Denver & R. G. W. R. Co. v. Denver, 673 P.2d 354, 359 (Colo. 1983) (footnotes omitted). 

222. Grand Junction demonstrated that the proposed grade separations meet the minimum criteria for cost allocation consideration established in Rule 7206, 4 CCR 723-7.

223. Based upon evidence of benefit and need, UPRR demonstrated that the Commission should impose an allocation other than 50 percent of the cost being borne UPRR and 50 percent of the cost being borne by Grand Junction.

224. After weighing and balancing the various considerations and factors of benefit and need addressed above, the ALJ finds that an appropriate allocation of costs for the minimum project is to allocate 2/3 of the cost to Grand Junction and 1/3 of the cost to UPRR.  The conclusion is admittedly a subjective qualitative analysis, however, the ALJ believes it is the most reasonable allocation under the present circumstances and is more valid than precise calculation of a selected subset of factors (particularly those based upon disparate data).

225. Applying the findings herein to the evidence of record, the items in Grand Junction’s theoretical cost estimate will be adopted, as modified by this Recommended Decision.  

226. The Commission estimates the cost to be allocated for the minimum project for grade separation at 25 Road to be $4,765,978.38 and near the intersection of Riverside Parkway and 4th Avenue to be $3,583,430.97.  The costs for both grade separations will be allocated on a 66.67 percent basis to Grand Junction and 33.33 percent to UPRR.

227. Regarding the grade separation at 25 Road:

a) The estimated cost of fencing and bridge rail ($124,501.20) and curb, gutter and drainage ($32,719.28) associated with the theoretical structure are to be borne equally as both parties are equally responsible for the costs.

b) The marginal cost associated with the height of the actual structure in excess of the theoretical structure is allocated 75% to Grand Junction and 25% to UPRR.  The Commission estimates the marginal costs associated with the height of the actual structure in excess of the theoretical structure to be $703,959.98.

c) UPRR is responsible for 100% of the additional costs incurred for additional width of the actual railroad facility in excess of Commission rules.  The Commission estimates the total associated cost to be $151,902.38, comprised of increased width ($139,104.38), additional fencing and bridge rail ($12,138.00) and curb, gutter and drainage ($660.00).

228. Regarding the grade separation near the intersection of Riverside Parkway and 4th Avenue:

a) The estimated cost of fencing and bridge rail ($73,236.00) and curb, gutter and drainage ($23,078.88) associated with the theoretical structure are to be borne equally as both parties are equally responsible for the costs.

b) The marginal cost associated with the height of the actual structure in excess of the theoretical structure is allocated 75% to Grand Junction and 25% to UPRR.  The Commission estimates the marginal costs associated with the height of the actual structure in excess of the theoretical structure to be $421,462.47.

c) UPRR is responsible for 100% of the additional costs incurred for additional width of the actual structure in excess of Commission rules.  The Commission estimates the total associated cost to be $35,944.04, comprised of increased width ($35,275.58), additional fencing and bridge rail ($340.00) and curb, gutter and drainage ($328.46).

V. ORDER

A. The Commission Orders That:

1. The application for allocation of costs of the minimum project for grade separation at 25 Road, New National Inventory No. 924145P, with Union Pacific Railroad Company (UPRR) is granted. 

2. The application for allocation of costs of the minimum project for grade separation at Riverside Parkway new National Inventory No. 924144H and Riverside Parkway Ramp A/C, new National Inventory No. 924145P with UPRR is granted.

3. UPRR shall reimburse Grand Junction the amount of $1,995,162.07 which represents the ordered portions addressed above for the grade separation at 25 Road.

4. UPRR shall reimburse Grand Junction the amount of $1,383,944.08 which represents the ordered portions addressed above for the grade separation near the intersection of Riverside Parkway and 4th Avenue.

5. To the extent Grand Junction or UPRR causes additional costs beyond that necessary for the minimum project not specifically addressed herein, such costs shall be borne by the responsible party consistent with this decision.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

9. This Order is effective immediately.  
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� Baier defined "freedom of operation" to include the ability of the railroad to raise or lower speed limits for the trains and to move crossing and switching operations.


� Baier stated that the estimated cost of constructing the western component of the actual viaduct would be much greater than $ 2,288,013, but observed that those additional costs were not properly attributable to the affected railroads. Some of these additional costs were due to tearing down the old viaduct, building a new foundation, and repairing adjacent streets, curbs, and gutters. These costs were borne wholly by Denver.


� Mr. Holt stated that the standard of practice in care for designing and constructing the type of facilities proposed is at least a 20-year life span.


� Exposure factor is calculated by multiplying the volume times the number of trains.


� http://www.webster.com/


� The ALJ is not criticizing UPRR’s data relied upon.   Rather, it is simply recognized that the comprehensiveness or accuracy of the output is not improved over the comprehensiveness or accuracy of the input.
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