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I. statement  
1. By Decision No. C06-0161, the Commission opened this docket for the purpose of providing insight into the development of a list of non-impaired wire centers in Qwest Corporation’s (Qwest) serving territory and the underlying data used to develop and update that list.
2. Information derived from this docket is anticipated to be used to address issues arising from the Federal Communications Commission’s (FCC) Triennial Review Remand Order
 and the impairment analysis used to determine in which of Qwest’s wire centers competitive local exchange carriers will continue to be able to purchase high capacity unbundled loops and in which they will not.

3. Before the scheduled filing of post-hearing Reply Statements of Position, Qwest, with authorization for all parties, stated that the disputes at issue in the proceeding were settled by Qwest and the Joint CLECs (DIECA Communications, Inc.; Eschelon Telecom of Colorado, Inc.; McLeodUSA Telecommunications Services, Inc.; and XO Communications Services, Inc.) and that efforts were underway to finalize their settlement agreement (emphasis added).  Staff of the Colorado Public Utilities Commission and the Colorado Office of Consumer Counsel anticipated supporting the settlement, but reserved any rights with regard thereto until the settlement was available for review.  Based thereupon, the deadline to filed Reply Statements of Position was vacated.  Decision No. R07-0513-I
4. On June 22, 2007, the Joint CLECs and Qwest jointly filed their Notice of Joint Filing and Motion for Order Approving Settlement Agreement. The filing parties request approval of the settlement between Qwest and the Joint CLECs.

5. On June 27, 2007, Joint CLECs and Qwest jointly filed their Notice of Joint Filing and Amended Motion for Order Approving Settlement Agreement (Joint Motion). The Joint Motion supersedes the motion filed June 22, 2007 and requests approval of the amended settlement between Qwest and the Joint CLECs filed therewith (Settlement).

6. By Decision No. 07A-0585-I, response time to the Joint Motion was extended.  Any party was allowed to up to and including July 20, 2007, to file a response to the Joint Motion.

7.  On July 20, 2007, the Response of Cbeyond Communications LLC (Cbeyond) to Qwest Corporation’s Motion for Order Approving Settlement Agreement was filed.  Cbeyond opposes approval of the Settlement in its current form.

8. On July 20, 2007, Staff’s Response to Qwest/Joint CLEC Amended Motion for Order Approving Settlement Agreement was filed.  Staff also opposes the Amended Motion for Ordering Approving Settlement Agreement.

9. By Decision No. R07-0585-I, a hearing was scheduled to consider the Joint Motion. 

10. At the assigned time and place, the hearing was called to order.  All parties appeared through counsel.  Near the conclusion of the hearing, a deadline was established for the filing of Statements of Position as to the Joint Motion and Reply Statements of Positions in the underlying proceedings.  

11. On August 27, 2007, Eschelon filed its Motion for Reconsideration of, and Modification to, the Schedule.  Eschelon requests procedural relief be afforded so that the Joint Motion will be decided prior to the deadline for filing Reply Statements of Position as to the underlying proceedings.

12. The evidence presented at hearing makes clear that approval of the Settlement is not within the intended scope of this docket and resolves no issue identified by the Commission above.  Prior testimony of the settling parties as to the underlying proceedings is not affected or compromised by approval of the Joint Motion.  Further, the settling parties do not intend to bind non-settling parties by the Settlement, if approved by the Commission.  Thus, except for the applicability of the underlying proceedings upon settling parties, the outcome of the Joint Motion does not affect or further a ruling on the merits desired by the Commission. 
13. Eschelon now seeks a further delay in the underlying proceedings until the Joint Motion is decided.  Eschelon intends to preserve limited litigation resources and states that its interest in filing a Reply Statement of Position would depend upon the outcome of the Joint Motion.

14. Eschelon properly notes that the Commission encourages settlement of contested issue to efficiently resolve contested matters.  However, the Settlement simply does not resolve or affect the underlying proceedings that still must be decided by the Commission.  As stated above, approval of the Settlement is not intended to bind those that are not a party to the Settlement.  While Eschelon must decide how to expend its resources, good cause has not been shown to further delay the underlying proceedings.
15. Eschelon expresses concern about continued pursuit of its litigation position because it may conflict with the compromises reached in the Settlement.  However, such a concern is not supported by the evidence presented at hearing.  Further, as to expressed concerns regarding good faith obligations, the Settlement basically represents an independent agreement among the settling parties that would not be impacted by a ruling upon the merits of the underlying issues for non-settling parties that the Commission desires to address.  There simply is no conflict in alternative outcomes.

16. The coincidental timing of the simultaneous briefs is largely derived from the efforts of the settling parties to reach agreement.  In fact, the only reason that Reply Statements of Position were not previously filed is because of the request of the settling parties to delay the proceedings.  However, in hindsight, the delay did nothing to resolve the underlying proceedings with which the Commission must still deal.  There is no benefit from further delay of the issues within the scope of the docket.  The procedural conundrum faced by Eschelon was created by the settling parties.
17. Eschelon properly notes that they should be allowed to fully and ardently advocate its position in the underlying proceedings.  However, Eschelon has not shown that anything prevents them from doing so as to the underlying proceedings despite the fact that they are taking a differing position on an issue with regard to the pending settlement.  The determination of the Joint Motion will determine which outcome will applies to Eschelon.  Eschelon made the decision to enter into a settlement for its interests to preclude it form application of the underlying proceedings.  While that is its choosing, it does not entitle Eschelon to the determination of its interests prior to deciding the issues contemplated in this proceeding by the Commission. 

18. In order to minimize uncertainty for parties during the limited time available for preparation of statements of position, the ALJ will sua sponte waive response time to the Motion for Reconsideration of, and Modification to, the Schedule.
II. ORDER
A. It Is Ordered That:  
1. Response time the Motion for Reconsideration of, and Modification to, the Schedule filed August 27, 2007, is waived.

2. The Motion for Reconsideration of, and Modification to, the Schedule filed August 27, 2007, is denied.

3. On or before September 24, 2007, any party may file a Statement of Position regarding the Notice of Joint Filing and Amended Motion for Order Approving Settlement Agreement, as amended June 27, 2007.

4. On or before September 24, 2007, any party may file a post-hearing Reply Statements of Position as to all issues in the underlying proceeding.

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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