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I. statement  

1. On July 3, 2007, the Broadway Station Metropolitan District No. 1 (Metro District or Applicant), filed an Application for Authority to Construct a New Pedestrian Grade Separation over the Consolidated Main Line of the BNSF Railway Company and the Union Pacific Railroad and over the Rail Tracks of the Regional Transportation District in Denver, Colorado (Application).  The filing commenced this proceeding.  Applicant is not represented by legal counsel.  

2. The Commission gave public notice of the Application.  Notice of Application Filed dated July 10, 2007 (Notice).  The Notice established an intervention period and a procedural schedule for this matter.  This Order will vacate that procedural schedule.  

3. On July 17, 2007, BNSF Railway Company (BNSF) timely filed its intervention of right.  BNSF is a party in this proceeding and is represented by counsel.  

4. On August 8, 2007, the Regional Transportation District, a political subdivision of the State of Colorado (RTD), timely filed its intervention of right.  RTD is a party in this proceeding and is represented by counsel.  

5. On August 9, 2007, Union Pacific Railroad Company (UPRR) timely filed its intervention of right.  UPRR is a party in this proceeding and is represented by counsel.  

6. The intervention period has closed.  The parties in this matter are Applicant, BNSF, RTD, and UPRR.  

7. The Commission assigned this matter to an Administrative Law Judge (ALJ).  

A. Filing Requirement for Applicant Regarding Legal Representation.  

8. Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b) and as relevant here, an individual may appear without an attorney:  (a) to represent her/his own interests; or (b) to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  

9. The Commission has emphasized that this requirement is mandatory.  In addition, the Commission has determined that, if a party does not meet the criteria of Rule 4 CCR 723-1-1201(b), then there are two consequences:  first, filings made by a non-attorney on behalf of that party are void and of no legal effect; and, second, a non-attorney may not represent that party in a Commission adjudicative proceeding.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

10. This is an adjudicative proceeding before the Commission.  

11. Applicant is a party in this proceeding and is not represented by an attorney.  

12. Applicant is not an individual.  Thus, Rule 4 CCR 723-1-1201(b)(I) does not apply to it.  

13. To be able to proceed in this matter without an attorney under Rule 4 CCR 723-1-1201(b)(II), Applicant must meet all of the criteria set out in § 13-1-127(2), C.R.S.  These criteria are:  (a) Applicant is a closely-held entity; (b) the amount in controversy does not exceed $10,000; and (c) Applicant, as the closely-held entity, provides certain information to the Commission.  

14. Applicant is not a closely-held entity, and the amount in controversy (i.e., the amount to construct the proposed pedestrian grade separation) exceeds $10,000.
  Thus, Applicant cannot establish that it meets the criteria.  Rule 4 CCR 723-1-1201(b)(II) does not apply to Applicant, and the Metro District must be represented by legal counsel in this matter.  

15. On or before close of business on September 12, 2007, an attorney at law currently in good standing before the Supreme Court of the State of Colorado must enter an appearance on behalf of Applicant in this matter.  

16. Applicant is advised and is on notice that, if it fails to obtain an attorney, three consequences will follow.  First, the filings made by Applicant in this proceeding will be void.  Second, Applicant will not be permitted to participate in the prehearing conference or at the hearing without an attorney and will not be permitted to respond to any pleadings made by any other party.  Third, the ALJ will entertain a motion to dismiss the Application.  

B. Prehearing Conference.  

17. It is necessary to schedule a hearing and to establish a procedural schedule in this case.  To do so, a prehearing conference will be held on September 28, 2007.  

18. The parties must be prepared to discuss:  (a) date by which Applicant will file its list of witnesses and copies of its exhibits (or its written direct testimony and exhibits);
 (b) date by which each intervenor will file its file its list of witnesses and copies of its exhibits (or its written answer testimony and exhibits); (c) date by which Applicant will file its rebuttal testimony and exhibits, assuming testimony is prefiled; (d) date by which Applicant and intervenors each will file its corrected testimony and exhibits, assuming testimony is prefiled; (e) date by which each party will file its prehearing motions;
 (f) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (g) date by which the parties will file any stipulation reached;
 (h) hearing date(s); (i) date by which each party will file its post-hearing statement of position, assuming the parties wish to file written post-hearing statements of position; and (j) date by which each party will file its response to the post-hearing statement of position of the opposing party, assuming the parties wish to file written post-hearing statements of position.  

19. In addition, the parties must be prepared to discuss any matters pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 (effective August 1, 2007) are not sufficient.  

20. Finally, a party may raise any additional issue.  

21. In considering proposed dates, parties should keep in mind that the Commission deemed the Application complete on August 22, 2007.  Decision No. C07-0714.  Absent Applicant’s waiver of the statutory time frame or a finding of extraordinary circumstances, a Commission decision in this proceeding should issue within 210 days of that date (i.e., on or before March 19, 2008).  Sections 40-6-109.5(2) and 40-6-109.5(4), C.R.S.; Rule 4 CCR 723-1-1303(c).  Any procedural schedule must take into account, and must allow time for, preparation of a recommended decision, preparation of exceptions to the recommended decision, preparation of response to exceptions, and preparation of a Commission decision on exceptions,
 all of which must occur by March 19, 2008.  

22. For the reasons discussed in ¶ 21, above, if Applicant does not waive the time limitations contained in § 40-6-109.5, C.R.S., then hearing in this matter must be held no later than December 14, 2007.  

23. The undersigned ALJ expects the parties to come to the prehearing conference with proposed dates for the procedural schedule.  The parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing date(s) which are satisfactory to all parties.  It is the Applicant's responsibility to assure that the required consultation occurs.  

C. Notice to Parties.  

24. Each party is advised and is on notice that the substantive rules which govern this matter are the Rules Regulating Railroad, Rail Fixed Guideways, Transportation by Rail, and Rail Crossing, 4 CCR 723 Part 7, as of July 3, 2007 (the date on which the Application was filed).  

II. ORDER
A. It Is Ordered That:  
1. On or before close of business on September 12, 2007, counsel for Broadway Station Metropolitan District No. 1 shall enter an appearance in this proceeding.  

2. The procedural schedule established in the Notice of Application Filed dated July 10, 2007 is vacated.  

3. A prehearing conference in this matter is scheduled as follows:  

DATE:

September 28, 2007  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

4. At the prehearing conference, the parties shall be prepared to discuss the matters set out above.  

5. This Order is effective immediately.
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Director
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G:\oRDER\R07-0719-I_07A-266R.doc:SRS






�  According to Exhibit D to the Application, the cost of the project is estimated to be approximately $6.7 million.  


�  The parties should be prepared to discuss at the prehearing conference whether testimony should be written and prefiled or presented orally at hearing.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, at least ten days before commencement of the hearing.  


�  This date must be at least four calendar days before the first day of hearing.  


� As a general rule, and not including the time necessary for preparation of a transcript if one is ordered, these activities consume 12 weeks from the end of the hearing, the filing of statements of position, or the filing of responses to statements of position, whichever occurs last.  
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