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I. STATEMENT OF THE CASE

1. On April 20, 2007, A&K Resources, LLC and A&K Real Estate, LLC (Complainants) filed a complaint naming Public Service Company of Colorado (Public Service or Company) as Respondent.

2. On April 27, 2007, the Commission issued an Order to Satisfy or Answer.

3. On May 18, 2007, Public Service filed an Answer.

4. On May 31, 2007, Complainants filed an Answer to Response and Claim of Answer of Public Service.

5. On June 21, 2007, Public Service filed a Motion to Strike Pleading or in the Alternative to Allow Public Service to File a Supplemental Answer to Complaint.

6. The case proceeded to hearing as scheduled on June 27, 2007.  Testimony was received from witnesses, and Exhibit Nos.1 A through F, 2 and through 6 were marked for identification and admitted into evidence.  

7. As a preliminary matter, the Motion to Strike Pleading filed by Public Service was granted.

8. At the conclusion of the hearing, the matter was taken under advisement.

9. Pursuant to § 40-6-109, C.R.S., the record, exhibits and a recommended decision are transmitted to the Commission.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

10. Complainants, are Colorado Limited Liability Corporations.  Complainants at the relevant time were owners of real property, comprised of 23 one-bedroom apartments, located at 1371 Xenia Street, Denver, Colorado.  The real property was conveyed from A&K Resources, LLC to A&K Real Estate, LLC, the current owner of the property.

11. Public Service is a wholly owned subsidiary of Xcel Energy Inc, a public utility holding company.  Public Service provided natural gas service to the property located at 1371 Xenia Street, Denver, Colorado at the relevant time of the Complaint.

12. The Commission has jurisdiction to hear the Complaint.

13. Complainants assert that the supplemental billing of Public Service dated July 18, 2005, (Hearings Exhibit Nos. 1-E, and 3) is incorrect and therefore the bill has not been paid.  This supplemental bill is a correction of previous estimated natural gas consumption billed to Complainants.

14. Mr. Anthony Prilika and his wife are the owners of the apartment building. The owners are customers of Public Service for the electricity and natural gas used by the tenants. Mr. Prilika testified that the property has a boiler that heats water for distribution of heat and hot water to the individual apartments.  Thermostats in each apartment are set at 72 degrees.  A gas meter for all the apartments registers the consumption of natural gas at the apartment building.

15. Mr. Prilika testified that he manually shuts off the heat in May, the date of shut off depending on the weather, and he turns the heat back on in November.  

16. The disputed gas bill, Exhibit No. 3 is a supplemental gas bill with a re-bill amount of $4,159.90.  Public Service contends that the re-billing dated July 18, 2005 corrects prior estimated bills of charges for natural gas usage.  This supplemental bill covers the period July 2, 2004 through July 8, 2005.  Complainants challenge the accuracy of the re-billing.  Mr. Prilika stated that he compared prior gas bills, covering the period of 2003, 2004, and 2005 (Exhibit Nos. 1A-D).  Based on the comparison, Mr. Prilika contends that the re-billed charges appear to be excessive since in the 2005 period, the outdoor temperature was milder than in the years 2003 and 2004, and the heat is shut down for approximately six months of the year.   

17. Public Service installed a new gas meter at 1371 Xenia Street on July 2, 2004. (See Exhibit No. 4, last page, Meter Reading Summary)  The meter was set at 0.  Public Service witness Brenda Hughes testified that she was asked to investigate the Complaint. She stated that Public Service estimated the consumption of natural gas at 1371 Xenia Street from July 2, 2004 through July 6, 2005.  Public Service estimated gas consumption and billed Complainants based on estimated usage because the ERT device identification number was not updated in the system used by Public Service in order to receive automated readings. (See Page Nos. 2 and 3, Hearings Exhibit No.4, letter of Brenda Hughes.)   

18. After recognizing the problem, on July 8, 2005, Public Service obtained an actual reading of the gas meter at Complainants’ property.  As a result of the reading of the meter, Public Service re-billed Complainants for the actual consumption of gas from the time of the installation of the new meter.  The corrected bill for gas service is dated July 18, 2005 which reflects a correction of the estimates of gas usage. (Exhibit Nos. 1E and 3)  Public Service obtained additional actual readings on August 2, 31, 2005 and September 30, 2005. Ms. Hughes believes that these additional actual readings confirm the July 8, 2005 actual meter reading. 

19. Ms. Hughes testified that she compared gas usage for the period June 2002 to July 2003 with the period July 2, 2004 to July 8, 2005, and is of the opinion that the comparison shows similar consumption of gas for a similar period of time. (Exhibit No. 5)

20. Complainants’ witness, Monty E. Abeyta, a registered professional engineer, testified that he was asked by Complainants to analyze the gas charges.  Mr. Abeyta testified that Public Service should have tested the meter at the time of installation.
 

21. Mr. Abeyta compared the data from the monthly gas bills for the period April 5, 2005 to July 6, 2005 with the data from the August 1, 2005 statement. (Page 2 of Exhibit No. 2.) The exhibit shows that on the August 1, 2005 statement, 4,737 therms were used for the period May 5, 2005 to July 5, 2005, as opposed to the monthly billing for the same period of 1,531 therms used.  He believes that that an error in meter reading reflected in the August statement occurred, and accounts for the discrepancy.

22. Complainants have the burden of proof in this proceeding. 4 Code of Colorado Regulations 723-1-1500.  Complainants must establish by a preponderance of the evidence, the material allegations of the Complaint.  § 13-25-127(1), C.R.S.

23. The evidence of record establishes that Complainants have not met their burden of proof to establish that the charges of Public Service for natural gas service at 1371 Xenia Street, specifically the supplemental billing dated July 18, 2005, are in error as alleged in the Complaint. 

24. The evidence establishes that Public Service installed a new gas meter on July 2, 2004. The meter at this time was set at “0”.  The meter continued to record the natural gas usage at Complainants’ property.  Since the readings of the meter are automated, Public Service needs to have in place all of the systems necessary for the Company to receive the readings to accurately bill the customer.  In this case, since the ERT device identification number was not updated in the Company’s system, it was unable to obtain the automated data of actual gas usage.  Public Service estimated the gas usage from July 2, 2004 through July 6, 2005, and billed Complainants for estimated gas usage.
  The gas meter continued to register the gas usage during this time. 

25. Once it discovered the problem with the automated system, Public Service obtained an actual reading on July 8, 2005.  Public Service then prepared a supplemental billing dated July 18, 2005 that corrected the previous billings.

26. Complainants presented evidence that they control the heat at the property by shutting off the heat during the warm months.  They also point out that the average temperature for the year 2005 was warmer than the previous year. Because of these factors, Complainants assert that the July 8, 2005 supplemental bill must be in error.  Although it is understandable that Complainants would question the charges contained on the supplemental billing, the charges are based on actual readings, while the previous billings were estimates.  

27. The record lacks credible evidence that the meter did not register gas usage accurately, or that there was an error in the actual reading of the meter.  Although Complainants established that the gas meter was not tested, Public Service presented evidence that subsequent actual readings obtained after the supplemental billing, confirmed that the meter was properly operating and accurately registering natural gas usage.

28. Pursuant to § 40-6-109 (2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Docket No. 07F-141EG, A&K Resources, LLC, a Colorado Limited Liability Corporation, and A&K Real Estate, LLC, a Colorado Limited Liability Corporation v. Public Service Company of Colorado is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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� Public Service concedes that it did not test the meter.


� The monthly bills stated that the natural gas charges were estimated.
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