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Appearances:

Steven G. Coy, pro se, Cortez, Colorado, Applicant; and

Patrick J. Sheeran, Esq., Cortez, Colorado for Intervenors Durango Transportation, Inc. and Mary C. Donaldson, doing business as Save-A-Buck Taxi Service.  

I. STATEMENT

1. The above-captioned application was filed by Applicant Steven G. Coy, doing business as White Eagle Inn (White Eagle or Applicant) on March 20, 2007.  The Commission gave notice of the application on April 2, 2007.  As originally noticed, the application sought the following authority:

A Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in call-and-demand limousine, charter, and sightseeing service 
between all points in the Counties of Montezuma, Dolores, and La Plata, State of Colorado.
2. Durango Transportation, Inc. (Durango Transportation) and Mary C. Donaldson, doing business as Save-A-Buck Taxi Service (Save-A-Buck) timely intervened of right.

3. The matter was scheduled for hearing on July 19, 2007 in Cortez, Colorado.  The hearing commenced at the assigned time and place.  

4. As a preliminary matter, Intervenors requested sanctions against White Eagle for failing to disclose its list of witnesses and copies of exhibits.  In response, White Eagle stated that no exhibits were anticipated to be offered and no testimony would be offered other than by the sole-proprietor that filed the application.  Because Intervenors were on adequate notice that the pro se sole-proprietor applicant would testify on his own behalf, no exhibits would be offered, and Intervenors waited approximately two months to raise the issue, request for any sanction was denied and the hearing proceeded.

5. During the course of the hearing, testimony was received from Steven G. Coy, on behalf of himself, doing business as White Eagle.  No exhibits were identified, offered, or admitted into evidence.  

6. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

A. Applicant’s Testimony

7. Mr. Coy initially acknowledged the breadth of the application and that he primarily operates a lodging business.  He expressed a general desire to offer van or shuttle services for White Eagle guests and others; however, he did not wish to enter an adversary litigation process against fellow businesses operating in or near Cortez, Colorado.  His original intent was to gain a competitive advantage in the lodging business, rather than to directly compete with existing transportation providers.  Clarifying his prior testimony, Mr. Coy made clear that he did not wish to be restricted to offering service solely to White Eagle guests and that he did not want to be restricted from charging for transportation services or accepting tips for service.  While planned operations had not been finalized, the focus was to improve service to White Eagle guests.

B. Motion to Dismiss

8. At the conclusion of White Eagle’ case, Durango Transportation and Save-A-Buck moved to dismiss the Application because the Applicant failed to meet its burden of proof.  Durango Transportation and Save-A-Buck argue that White Eagle failed to prove a public need for the proposed service and failed to show existing service is substantially inadequate.

C. Discussion

9. The legal standard governing this Application for common carrier, taxi service authority, is that of regulated monopoly.  Section 40-10-105(1), C.R.S.; Durango Transportation and Save-A-Buck Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994). 

10. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the heavy burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Public Utilities Commission, 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Public Utilities Commission, 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Public Utilities Commission, 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued certificate of public convenience and necessity.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
11. As to substantial inadequacy, the test is not perfection.  Ephraim Freightways, Inc., 151 Colo. at 603, 380 P.2d at 232.  When a common carrier renders service to a number of customers within a specific geographic area, it is expected that some dissatisfaction will arise and that some legitimate complaints will result.  Thus, a general pattern of inadequate service must be established in order to demonstrate substantial inadequacy.  Isolated incidents of dissatisfaction are not sufficient.  

12. Before issuing a certificate authorizing common carrier services, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10-104, C.R.S. (emphasis added).  See also, § 40-10-105(1), C.R.S. (PUC empowered to issue certificate to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party. 

13. The competent evidence of record fails to establish an unmet need for transportation services in the proposed service area, or that existing carrier service within the scope of the application is substantially inadequate.  Therefore, the motion to dismiss will be granted. 

14. White Eagle’s application defines the authority sought.  Durango Transportation and Save-A-Buck provide services pursuant to certificates of public convenience and necessity granted by this Commission.  The authority requested in the application is legally duplicative of the authority presently held by Durango Transportation and Save-A-Buck.   Therefore, White Eagle must also prove that existing service is substantially inadequate.  No testimony was offered to establish that the public, within the scope of the application, is not satisfied with existing service.

15. The evidence taken as a whole does not indicate substantial inadequacy of certificated providers serving the public convenience and necessity for transportation within the scope of the application, in reasonable proximity to the time of this application.  

16. White Eagle failed to meet its burden to demonstrate public demand requiring approval of the authority sought and that incumbent providers’ service is substantially inadequate.  Accordingly, Durango Transportation and Save-A-Buck are entitled to protection from competitors under applicable law.  The law of Colorado regulating passenger transportation service within the scope of this application places preservation of the public interest over White Eagle’s entrepreneurial interest.

17. This decision memorializes and completes the oral ruling granting Durango Transportation and Save-A-Buck’s Motion to Dismiss. 

III. ORDER

A. The Commission Orders That:

1. The motion of Durango Transportation, Inc. and Mary C. Donaldson, doing business as Save-A-Buck Taxi Service to dismiss this application is granted.  The application of Steven G. Coy, doing business as White Eagle Inn, for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire is dismissed without prejudice in accordance with the foregoing discussion.

2. Docket No. 07A-090CP is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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